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THE INDUSTRIAL RELATIONS BILL, 1995 achment A

(Bill No. 4 of 1995)

(To be presented by the Minister for Labour and Public Service)
MEMORANDOM OF CBIECTS AND REASCNS

_ The abject of this Bill is to provide for the collective negotiation of
terms and conditicns of employment and for the establishment of an Industrial
Court for the settlement of disputes arising out of enployment ard to provide
for matters incidental thereto.

S. H. ZWANE

A BILL
entitled

An Act to provide for the collective negotiation of terms and conditions of
employment and for the establishment of an Industrial Court. :

ERACTED by the King ard the Parliament of Swaziland.

PART I.
PRELIMINARY
Short gitle and commencement

be cited as the Industrial Relations Act, 1995 and shall
such date as the Minister may, by notice in the

1. This Act may
come into operation on
Tazette, appoint.
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(¢} disciplinary act, dismissal, employment, suspension from
employment, re-employment or re-instatement of any perscn cr
group of persons;

(d) recogtﬁtion or non-recognition of an organization
seeking to represent employees in the determination of their
terms and condition of employment;

(e) application or the interpretation of amy law relating
to employment; or :

(f) terms and conditions of employment of any employee or
the physical cenditions under which such employee may be
required to work;

"employee" means a person, whether or not the person is an enployee ac
commen law, who works for pay or other remuneration under a contract cI
service or under amy other arrangement involving control by, cr
sustained dependence for the provision of work upon ancther perscn o, 5id
does not include a casual employee; S

"employer” means a person who employs another person as an erploye=
under this Act and includes the Govermment, the Swazi Natioral Council
or anyone acting on behalf of an erployer; : '

"employers association" means an association of employers which seeks
to provide collective representaticn for employers in the negotiaticn
and requlation of relations between employers and employees or betwes—
employers and employers;

wfederaticn" means a body which is wholly camprised of employers and a
combination of employers associations, industry unions cor incustry
staff associaticns as the case may be;

wimmediate family" means, in relation to a person, such person’s
father, mother,grand-father, grand-mother, step-father, step-mother,
son,daughter, grand-son, grand-daughter, step-san, step-daughter,
brother, sister, half-brother, half-sister, wife, husband, common law
wife or common law husband;

nindustry" means a sector of econcmic activity where the employers
provide a similar cervice, or are engaged in the producticr.,
' marufacture, processing, purchase or sale of a similar product cr
similar products; -

nindustry staff association" means any combination of staff, tre
principal purpose of which is the requlation of relations between staff
and employers within one industry; :

"MStIY union" means a combination of employees, other than staff,
the principal purpose of which is the regulation of relations between
employees and employers in a particular industry;



‘_‘picketi:g" means the attendance, by one or more persons, directly
imvolved in a dispute, at or near a place where such persons are
rx:rmgl]..y employed or carry on business, for the purpose of peacefully
cbtaining or communicating information, or of peacefully persuading arny
person to work or refrain from working; ‘

"president” means the President of the Court;

"recognition” means recognition as collective employee representative
as provided by section 39;

nstyrike" means a complete or partial stoppage of work or slow down of
work carried ocut in concert by two or more employees or any other
concerted action on their part designed to restrict their cutput of
work against their employer, if such action is done with a view to
inducing compliance with any demand or with a view to inducing the
abandonment or modification of any demand;

mndertaking" means -

{a) | mines, quarries or other works for the extraction of
minerals from the earth;

(b} undertakings in which articles are manufactured,
altered, cleaned, repaired, ornamented, finished,
adapted for sale, broken up or demolished, or in which
materials are transformed, including undertakings
engaged in the generation, transformation or
transmission of electricity or motive power of ary
kind; ‘ :

(c) undertakings engaged in building and civil engineering

work, including constructional repair, maintenance,
alteration and demolition work;

o (d) undertakings engaged in the transport of passengers or
goods by road, rail or air including the handling of goods
at warehouses or airports; '

(e) - any establishment or office, including establishments
engaged wholly or mainly in the sale, puxrchase,
distribution, insurance, negotiation, loan or
administration of goods or services of any kind;

(£} any establishment or administrative service in which the
persons enmployed are mainly engaged in clerical work;

(g) ary newspaper undertaking;

(h) any establishment for the treatment or care of children or
aged, destitute, infirm, mentally unfit or sick perscns;



PART II. ESTABLISHMENT AND ADMINISTRATICN OF
INDUSTRIAL COURT

Establishment and composition of Industrial Court

4. (1) An Industrial Court is hereby established with all the powers and
rights set out in this Act or any other law, for the furtherance, securing and
maintenance of good industrial relations and employment conditions in
Swaziland. o

(2) The Court shall consist of -

(a} at least two persons qualified to be judges of the High Court
cne of whom shall be President of the Court, the others being
called judges, all of whom shall be appointed in the same
manner as a judge of the High Court kut in consultation with
the Minister and the Minister for Justice; '

(b) two or more other merbers and altermate members with knowledge
and experience in labour related matters to be known as

nominated members who shall be appointed by the President.

(3) A judge and two merbers shall form a quorum of the court,
prwidedthatmeofthemarbersshallbefrcmarplcyersandtheotherfrcm

enrployees.

~ (4)The nominated members or alternate members referred to in
subsection (2) shall, prior to appointment, be chosen by the
President after consulting the Comissioner of Labour, from a
panel of six names nominated by employers organisaticns and from
a panel of six names nominated by employees organisations..

(5) Nominated members and alternate members shall be -

{a) appointed by the President on such terms and conditions
as approved by the Minister and shall hold office for a
term of three years after which they may be eligible for
rencmination;

(o) entitled to such fees as may be prescribed by regulatien.

(6) The employer of a nominated member shall permit him or her during
working hours to perform any of the duties of such a member, and the Court nay
make such order as it deems necessary to ensure compliance with this
subsection.



Court practice and precedure

6. The President, after consulting the Attorney-General and the Chief
Justice shall, by notice in the Gazette, make rules to govern the Court’s
practice and procedure.

Representation of parties

7. Subject to amy rules made under section 6, any party to any proceedings
brought under this Act before the Court may represent himself or herself or
be represented by a legal practitioner or any other person authorised by such
party. '

Evidence and technical irreqularities

8. (1) The Court shall not be bound by the rules of evidence or procedure
which apply in civil proceedings and may disregard any technical irregularity
which does not or is not likely to result in a miscarriage of justice.

(2)Without restricting the generality of subsecticn (1), the President
or judge of the Court may in their discretion admit as prima facie evidence
a. report filed under this Act, or a written report prepared by the
Camissioner of Labour or any officer acting in his capacity.

Power of Court to remit matters to parties order parties to attend, etc.

it are not clearly defined to allow the matter to be heard or determined, the
Court may remit the matter to the parties, with such directions and advice as
it may deem appropriate. :

9. (1) If in the Cowrt'’'s cpinion the points at igsue in any matter before

(2) For the purpose of considering any matter before it, the Court may
require a person to -

(a) furnish, in writing or otherwise, such particulars as the
Court may require in relation to amy matter before it;

(b} attend befom-it;
(c) give evidence cn cath or affirmation;
(d) produce any relevant document.

(3)A person who, without reasonable cause, fails to comply with an
order given under subsection (2), shall upon convicticn, be liable to a fine
not exceeding E2,000 (two thousand Bmalangeni) or in default of payment, to
a period of impriscrment not exceeding two years.

(4) Any person who - A
(a) furnishes informaticon, provides documents or particulars; or
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Denalty for comtempt of order of Court

13. A perscn, organisation or federation keld by the Court to have breached
an order of the Court, other than an order referred to in section 9, shall
upon conviction be liable to a fine not exceeding five thousand Emalangeni,
or in default of payment to a pericd of impriscnment not exceeding five years:

Provided that the court shall consider each day of a continuing contravention
of this section or section 9 as a separate contravention or breach.

Fine may be ordered to be paid to person suffering loss

14. If a Court imposes a fine under this Act, and if the Court is satisfied
that any person, federation or organisation has suffered monetary loss as a
result of the breach which led to the fine, rhe Court may order the whole or
any part of the fine to be paid to that person, federation or organisation.

Remedial powers of Court in cases of dismissal, discipline or other unlawful
digadvantage

15. (1) If the Court, in settling any dispute or grievance, finds that the
services of any employee have been terminated or any employee has been
disciplined or otherwise di sadvantaged or prejudiced contrary to a registered
collective agreement or to any law relating to employment, the Court shall
make an order granting such remedy as it may deem just.

(2) Without restricting the generality of subsection (1), the Court, in
settling a dispute or grievance under this section, may award any of the
following remedies — ‘

(a) an order for reinstatement whereby the employee is to be
rreated in all respects as if his or her services had never
peen terminated including payment of wages, salary and any
remuneration payable by virtue of his or her
employment;

(b) an order for re-engagement whereby the employee is to be
‘ engaged in work comparable to that on which he or she was
engaged prior to the rermination of his or her services, or
other reascnably suitable work, from such date and on such
rerms of employment as may be specified in the order;

(c) an order that the employer take within a specified pericd,
acticn appearing to the Court to be practicable for the

of cbviating or reducing the adverse effect on the

employee of any disciplinary act, disadvantage or prejudice;

(d) an award of compensation in substitution for, or in addition
to, any of the remedies specified in clauses (a) to (c) to
be determined in accordance with subsecticn {4) or subsection
(8) as the case may be. _



13

(8) Compensation awarded under this section is in addition to, and not
in substitution for, any severance allowance or other payment payable to an
employee under any other law, including any payment to which an employee is
entitled under his or her contract of employment or an applicable collective
agreement .

Bousing
16. (1) Where an employee’s normal place of residence is provided by his or

her employer, or is otherwise associated with his or her employment, an
employee and his or her family shall not be compelled to leave such residence
until one calender month from the day of the termination has elapsed.

(2) Where the Court awards compensation under section 15 to an employee
covered by subsection (1) and whose services have been terminated, such award
shall include compensation for loss of residence.

PART III. LABOUR ADVISCRY BCARD

Establishment and composition of Labour Advisory Board

17. (1)There is hereby established a Labour Advisory Board which shall
consist of the following persens -

(a) a chairperson who shall be the substantive Commissioner of
ILabour;

(b) a deputy chairperson who shall be the substantive Deputy
Commissioner of Labour; '

(c) four members who shall represent the interests of employees and
be appointed by the Minister from a panel of names submitted by
the employees organisations through their federations or
organisations if not affiliated to any.

(@) four members who shall represent the interests of employers and
be appointed by the Minister from a panel of names submitted by
the erployers organisations through their federation or if

~affiliated to any. '

(e) four other members with special knowledge of industrial relations
appointed by the Minister. ‘

{(2) There shall be a Secretary to the Board who shall be appointed from
the Department of Labour. ‘



15

{1) agenda items or texts to be discussed by the
International Labour Conference;

(ii) the submission of international labour Comventions or
Recommendations to the authorities empowered to enact
legislation;

(iii) measures to provide for the implementation or
ratification of recomendations or
intermational labour conventions as appropriate;
{iv) questions arising out of reports submitted under
articles 19 and 22 of the Constitution of the
Intermational Labour Organisation;

(v) the denunciation of ratified international labour
corventions.

(2) The Board shall compile and maintain a list of persons, no fewer -
than three in number at any one time, with sufficient experience in industrial
relations or labour law to serve as arbitrators under section 61 of this Act.

Meetingg of the Board

19. (1) A quorum for the Board shall be —
{a)the Chairperson 6r Deputy Chairperson of the Board;
(b)two of the members representing eriployees’ interests;
{c)two of the members representing employers’ intereét:s

(d) two of the menbers with special knowledge of industrial
relations.

(2)The Board shall have the power to co-opt other persons as members
for any particular purpose approved by the Minister and such persons shall
have all the rights and privileges accorded to appointed members of the Board
for the period of their co-option.

{3) The Board shall meet -

(a) at the initiative of the Chairperson or Deputy Chairperson of
the Board cn no fewer than four (4) occasions in any calendar

year.

(b) upon the petition of any six members and within ten working
days from receipt of the petition by the secretary.

{4) Subject to this section, the Board shall requlate its own
procedure. :



(£)

(h)

(k)

)
{(m)

(n)
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a provision that -

(i) the general meeting shall be the forum for deciding
the policies of the organisation and for reviewing the
foicers' conduct of the organisation’s affairs;

{ii) the organisation’s officers and representatives are
to be bound by decisions of a general meetirg;

(iii) a general meeting may authorise a Committee of its
members to act on its behalf on all or any of the
matters referred to 'in this paragraph for a specific
period;

the fees and other subscriptions payable, and the maximum
period of arrears permitted before a member loses his goced
financial standing;

provision that subject to the terms of this Act and to the
constitution of the organisation, only a fully paid up member
may vote in the election of officers, nominate a candidate
for any office, be nominated for, or be elected to any
office, or express his views on candidates and issues;

the grounds cn which an officer or member may be suspended or
expelled from office or from membership; each ground being
specific; _ ,

the procedure for suspension or expulsion from office or from
membership, including provision that the affected officer or
member be fully informed in writing of the allegations against
him, that he shall have a reasonable cpportunity to meet those
allegations, and that he shall have a right of appeal to a
special or general meeting of the organisaticn;

provision for the keeping of full and accurate accounts by the
treasurer or other appropriate officer, for the anrual audit
of those accounts by a suitable and competent person appointed
by the organisation who shall not be a member of that
organisation, and for the availability to all members of a

full, audited anmial statement of account;

provision for the banking and investment of the organisation’s

’

provision for the paying ocut of the organisation’s funds,
including the authority to sign cheques;

provision for terms and conditions of service including the
payrent of the expenses and galaries, if amy, of officers and
employees of the organisation and provision that no other
payments may be made to any officer or employee without the
pricr approval of a general meeting; '
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(4) The constitution of an organisation shall not impose any condition,
obligaticn or restriction which is oppressive, unreasonable or unjust.

(5) Without restricting the generality of subsection ({4), no
organisation shall discriminate, in its constitution, against any person on
 the grourd of race, colour, creed, marital status, sex, tribal, ethnic or clan
extraction, political opinion or affiliation, or social status.

Annual return from organisations and federations.

25, (1) Within five calendar months after the end of each financial year,
an organisation or federation shall submit ‘a return to the Commissioner of
labour which shall include -

(a) the organisation’s or federation’s current postal address;
(b) the names and postal addresses of its current officers;

(c) the details of any amendments made to its constitution since the
preceding return; :

(d) its audited accounts for the preceding financial year prepared by
registered auditors;

(e} where it is an organisation, the federation to which it is
affiliated and the total mumber of its members;

(£) where it is a federation the names of its affiliateé and
the number of members of each affiliate and the name of an
intermational body or bodies to which it is affiliated.

(2) An organisaticn or federation which is in breach of subsecticn (1)
shall not nominate any candidate for election to a joint industrial council,
or carry on any activities for or against any candidate in any such election,
nor shall such organisation participate in the activities of the joint
industrial council until the breach is remedied. '

Powers of Ccmmissioner of Labour concerming constitutions and retwpns of
organisations and federations. ‘

26. (1) If the Commissioner of labour is of the bona fide opinion that an
organisation’s cr federation’s constitution, or amy amendment thereto, or any
return required under this Act does not comply, in whole or in part, with this
Act, the Commissioner shall fortiwith and in writing advise the crganisaticn
or federation concerned of his opinion and direct it to have the matter
rectified in a specified manner. _

(2) In the event of the crganisaticon or federation concerned failing to
camply with section 25 and with the Commissicner of Labour's directive in
rerms of subsection (1) within 30 days, the Cormissicner of Labour may order
suspension of the organisation or federation.
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(rpliance with constitution.

28. (1) Subject to sections 26 and 27 and to any other provisions of this
Act, an officer, member or emplcyee of an organisation or federation shall
comply with the constitution of the organisation or federation, and a former
of ficer, member and employee of an organisation or federation who is required
to do or refrain from doing amything by such constitution shall comply with
such requirement.

(2) Upon Application by an affected party or by the Cammissicner of
Labour, the Court may make any order which it deems necessary to prevent or

stop a violation of any provision of the constitution of an organisation or
federation. .

Imoroper practices in election of officers.

29. (1) A person shall not atterpt to affect the cutcome of an election for
any office in an organisation or federation by fraud, threats, bribery or
cther improper means.

{2} Upon application by any memer of the organisaticn or federation
affected by any unlawful conduct referred to in subsection (1) , or by the
Commissioner of labour, the Court may declare such election rnull and void,
detexmine a date for the holding of a fresh election and make provisien for
the filling of the office concerned, pending the cutcome of such fresh
election, or make such other order relating to such election or fresh election
as it may deem fit.

Criminal corvictcion a disqualification for office.

a0. (1) A person shall not hold office in an organisaticn or federation if
he has been convicted, within five years prior to the date of his election,
of a crime involving dishomesty for which he or she was sentenced to
imprisonment without the option of a fine, including a suspended sentence Or
imprisornment.

(2) Any person who is convicted of a crime involving dishonesty while
holding office in an organisation or federaticn shall be deemed to have lost
the office at the time of comviction.

Di ification from holdi office etc.

31. (1) (a) A person shall not at any one time hold office in more than cne
organisation or at anyone time Hold office in an organisation and in a
political party or be a Minister, Assistant Minister or Deputy Minister in the
Goverrment or be a member of Parliamemt or Senator.

{(b) A person shall not at any onetime hold office in a federation
and in a political party or be a Minister, Assistant Minister or Deputy
Ministerintheeovermentarbeammberofmumtctmwr.

(2) A person whose acquisition of an office places him or her in hreach
of this section ar gection 30 ghall be disqualified from holding that office
crfranbeingrqmasentedbyanyuue,init. '
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(2) A declaration made under this secticn shall include such directions
for the disposal of the organisation’s or federation’'s assets, if any, as the
Court may deem just, having regard to the constitution of the organisation or
federatiaon. :

No comoulsion to join or support organi sation.
35. (1) A person shall not seek, by the use of any threat or intimidation,

to compel or coerce any other perscn to join or not to join or support any
organisaticn. _

(2) A person who contravenes this section shall, upon conviction, be
liable to a fine not exceeding E5,000 (Five thousand Fmalangeni) or a period
of impriscnment not exceeding 5 years or to baoth,

Provigion for federations.

36. {1) Organisations and employers may form, participate in, be affiliated
to or join a federation which has as its principal cbjects the functions o
advice, consultation and the provision of services to its members. :

(2) A federation or an officer thereof shall not act, either by
instruction to its members, or by taking instructions from its members in any
way that might be held as being in restraint of trade, or-in support of a
political party, or in any other marmer that might be construed as giving the
federation the status or function of an industry union, industry staff
association or employers associaticn and without prejudice to the gererality
of the foregoing, a federation or an officer thereof shall not call any
- members of an industry union, industry staff association or any other person
who is not a member of the federation, to amy of its meetings and give such.
nmbersorpersmortakefransuchmsrbersorpetsmanyinstructims,
advices or suggestions or camply, acquiece or succunb to any demarndds, orders
cr instructions franm such members or perscn which may cause or result in a
violation of this Act.

(3) A federation or officer thereof which causes or incites the
cessation of work or economic activity by an organisation or contravenes sub-
section (2}, shall upon conviction, be liable to a fine not exceeding E10,000
{Ten thousand Bmalangeni) or to impriscrmment for a period not exceeding ten
years or to both and chall further, if an organization or federation, be
deregistered or if an officer, not be eligible to hold office in any
federation or organisation for a pericd of five years.

International workers’ and emplovers’ organi gations.

37. (1) An organisation or a federation comprised solely of employee or
employers’organisations, may affiliate with and participate in the affairs of
international workers’ or employers’ organisations, make financial anxd other
contributions to such organisations, and receive financial and other
assistance from them:

Provided that before making an application for membership of arny such
international bodies the organisation or federation ghall first cnsult with
the Minister.
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(5) If more than fifty per cent of the employees in respect of which
the industry union O industry staff association seeks recognition are fully
paid up mempers of the organisation concerned, the employer chall, within 30

(]

days of the receipt of the application and in writing -
- {a) grant recognition tO the organisation; Or

(b) if the employer is in doubt, the parties shall go for a
verification count; or

() if the enployer decides not to grant such recognition, lodge
with the Court his reasons for the refusal to grant recognition
and serveacopythereofcnthe industry unicn
or industry staff association, as the case may be;

(6) Where the 30 days of receipt of an application under subsectian (5)
has elapsed and rhe employer does not recognise the industry union or
industry staff association, the industry unicn or industry staff association
may lodge an application with the court to force the employer to recognise
it.

(7) The Court shall, on receipt of the reasons referred to in subsection
(5) and any submissions made to it by the parties concerned, make guch order .
as it deems fit.

{8y If for a continuous period of more than three months in any
calender year the percentage of fully paid up members of an organisation which
has been granted recognition under sub-section (5) falls below fifty per cent
of the employees concerned, the employer or rhe organisation may apply to the
Court for the withdrawal of such recognition, and the Court may -

(a) make such order as it deems fit, including an order containing
terms of such withdrawal; and

(b) adjudicate cn the validity and duration of any collective
agreement existing between the employer and the
organisation affected by such withdrawals.

(9) Where an organisation has been granted recognition as the exclusive
collective employee representative, it shall be the quty of that organisation
to provide full and proper representation of the interest of all employees

covered by the recognition agreement whether or not they are fully paid up

members of the organisation.

. pues deducticn.

40. (1) An employee may deliver to an organisaticn of which he or she is a
merber or of which he or she is eligible for membership, and which has been

i under section 39, & written authorisation for the periocdic
deduction fxanhisorhermgesof fees chlypayablebyhimorharto that
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(2) After consulting an interested party, the Commissioner of Labour
chall upon receipt of the application, request the Minister to éstablish a
joint industrial council for the industry, if the Cormissioner of Labour is
satisfied that the estapblighment of such a council is desirable and
practicable and its constitution suitable.

(3) On being satisfied rhat all the required conditions under this Act
have been met, the Minister shall, by notice in the Gazette, establish a joint
industrial council for the industry concerned.

(4) If the Conmissicner of labour does not consider the establishment
of a joint industrial council to be desirable or practicable, he or she shall
within thirty days of receiving the applicaticn, SO inform the applicant in
writing, setting cut the reasons for his decision.

(s) If the Commissioner of Labour has taken action as in subsection (4),
or where the Commissioner of Labour has requested the Minister to establish
a joint industrial council and the Minister has not done so within sixty days
of the date the application was submitted under subsection (1), the party
which submitted the application may refer the matter to the Court.

{6) Upon receiving a reference made to it under subsection (5}, the
Court, after hearing any interested party, and if it is satisfied that the
establishment of a joint industrial council in the industry named in the
reference is practicable and desirable, and that the proposed constitution of
the joint industrial council is suitable (subject to any amendment the Court
may make), the Court may direct the Mimister to establish a joint industrial
council for the industry and the Minister shall thereupon establish the
council by notice in the Gazette. ,

Constitution of jcint industrial council

42. The constituzion of a joint industrial council shall provide for -

(a) the industry and class or classes of emplcoyee tO ke covered by
the council; ‘

(b} the appointment, number and method of selection of employer and
employee representatives; _

(c) the zppointment and method of selecticn of a chaixman and
deputy chairman of the council; :

(d) the appointment and method of selection of a secretary or joint
secretaries of the council;

(e) the procedure for the appointment of altermate members of the

ocaumncil;

{f) themmberofmrbe.mrequiredtofomaqmm;
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(g) the status and functions of employee representatives on the
council; .

(h) the appointment, number and method of selection of the
employee representatives; :

(1) such other matters as may be agreed between employer and
employee representatives.

(4) Where a works council is established in an undertaking operating
within an industry wherein a joint industrial council has been established
under Part IVorinanmdertakingwhereanjmmstryumonhasbeengranted
recognition under section 39 - :

(a) the functions and scope of the works council shall not
include any of the matters dealing with rates of wages,

are included in the recognition agreemenc between the
industry union and the employer, or which are included
in the scope and functions of the joint industrial
council as the case may ke; -

(b) the election or appointment of employee representatives on
the works council shall be conducted under arrangements
to be agreed in writing between the industry 'mion and
the employer concerned.

(5) If a works council has been established in an undertaking in respect
of which an industry union subsequently cbtains recognition in terms of
section 39 or which forms part of an industry in respect of which a joint
industrial council is subsequently established, the works council shall, from
the date on which recognition is gqranted, or the date on which the joint
industrial council is established, as the case may be, cease to exercise any
function in respect of any of the matters dealing with rates of wages, hours
of work, or terms and conditions of employment which are included in the
recognition agreement petween the industry union and the employer, OT which ~
are included in the recognition agreement between the industry wmion and the
employer, or which are included in the scope and functions of the joint
industrial council.

(6) Notwithstanding any of the provisions of this section, a collective
agreerent made between an industry union or by a joint industrial council
shall not provide for the diminution of amy of the terms and conditions of
employment agreed upcn in a works council before the granting of recognition

to an industry union or pefore the establishment of a joint industrial
council:

Provided that if such collective agreement does contain ary such
provision it shall be construed as if the relative provisions of the agreement
made in the works council were substituted faor it. ‘ '
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. (2) After a collective agreement has been signed by the parties, it
chall be submitted to the Court with a copy to the Comissioner of Labour
together with a request by the parties for the registration of the agreement
by the Court. _

(3) A collective agreement shall not provide that it is to take effect
on a date less than ten days after it is received by the Court under
subsection (2) but may cantain retrospective provisions.

(4) Nothing in this section chall affect or be deemed to affect the
validity of a collective agreement which is valid and subsisting immediately
before the coming into force of this Act and such agreement shall remain in
force until it lapses by efflwxion of time, or until it is replaced by a
collective agreement registered under the provisions of section 48, whichever
is the earlier. .

procedure by Court on receipt of agreement.

47. (1) On receipt of a collective agreement, the Court shall consider it
and thereafter may -

(a) register the agreement without amendment ;

(b), with the consent of both parties thereto, register the
agreement with such arendments or medifications as it may
congider necessary;

(c) subject to such terms and conditions as it may impose, refer
the agreement back to the parties for further
negotiation on matters which the Court considered sufficient
grounds for refusal to register the agreement.

(2) Where the Court has referred a collective agreement back under
eubsection (1) (c), and the parties fail to reach agreerent, the Court shall
then register the agreement with such modifications as it thinks just.

(3) The Court may refuse to register a collective agreé:rent where -

(a) it conflicts with any of the provisions of this Act or any
other law;

{b} there is in force an unexpired collective agreement
relating to employees covered by the collective agreement
gubmitted for rggistmtim;

‘{¢) it provides for terms and conditions of : _
employment less favourable to employees than those provided
by any law;

(@) it requires membership in any organisaticn as a
cordition for cbtaining or retaining employment ;
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(2) Any dispute over whether a term or condition referred to in
subsection (1) is more favourable to the employee involved shall be determined
by the Court.

Arvlication to abolish wages council.

52. Where a joint industrial council has been established in an industry and
rhe council reaches a collective agreement covering the terms and conditions
of employment in the industry, either party in the joint industrial council,
may apply to the Minister for the abolition of any wages council established
under the Wages Act, 1964 applicable to the industry covered by the collective
agreement . '

Part VIII

DISPUTES PROCEIXRE

Reporting of disputes,

53. (1) A dispute may only be reported to the Commissicner of Labour by -
(a) an employer;

(b) an organisation which has been recognised in accordance
with section 39; '

(c) a member of a works council;
{d) a member of a joint industrial council;

(e) any other organisation active in the undertaking
concerned in the dispute where no organisation has been
recognised in terms of section 39;

(f) any employee in the undertaking where. no
organisaticn is active in the undertaking oconcerned in the
dispute.
(2) The Camissicner of Labour shall acknowledge receipt of any report
made to him under subsection (1).

(3) A dispute may not be reported to the Commissicner of Labour if more
than six months have elapsed since the issue giving rise to the dispute first
drose, but the Commissicner of lLabour may, in any case where justice
requires, and with the written approval of the Minister, extend the time
during which a dispute may be reported.

(4) For the purpose of the exercise of approval to extend the time
during which a dispute may be reported under subsection (3), the Minister may
refertotﬂaecnn'tanyquestimarisi:gmtreexerciseofmdzappmvalfcr
its recommendation and advice.
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(5) If the Commissicner of Labour is satisfied that either of the
parties to a dispute reported under section 53 refuses to follow such suitable.
procedures for gettling the dispute as may exist, after the dispute was
veferred to them under subsection (1) (b), he shall so state in writing to the
parties, and thereupcn section 58(2) shall apply as if the Commissioner of
labour had intervened in the dispute under that section.

Referral of guestion as to nature of dispure to the Court.

56. {1) If there is any question as to whether a dispute that has been
reported is one that concerns the - :

(a) application to amy employee of existing terms and conditions
of employment or the denjal of amy right applicable to any
such employee in respect of his employment or

(b) dismissal, errplow\ént, re-employment or re-instatement ‘of
any employee '

either party or the Commissicner of Labour may make applic:étion to the Court
for the determination rhereof and the Court may determine the matter in a
summary manner, whether or not by way of hearing witnesses in the matter.

(2) The decision of the (ourt on any question before it under subsection
(1) shall be final and binding on the parties to such questicr.

(3) Where a matter is determined by the Court under subsection (1), the
dispute shall be deemed to have been first reported to the Comissioner of
labour on the date when the decision of the Court on the guestion is given.

Action on report by Commissicner of Iabour.

57. (1) The Commissioner of Labour shall, as soon as possible after a
dispute has been reported or deemed to have been reported to him, take such
steps as he may consider advisable to secure, within twenty-cne days next
after the date on which the report ig received by him, a gettlement of the
dispute by means of conciliation.

(2) The parties to a dispute that has been reported to the Commissioner
of Labour may agree in writing to extend the time, specified in subsection
(1), including amy further extension of time under this subsection, within
which the Commissioner of Labour may take steps to secure a settlement of the

dispute by means of conciliation.

(3) Where in pursuance of gubsection (2), the parties to a dispute agree
to extend the time within which the Commissicner of Labour may take steps to
secure by means of conciliation a settlement of the dispute, the Commi ssionex
of Labour may contimue to take steps SO as to secure a settlement of the
dispute. : '

(4) Notwithstanding any other provisions of this Part, where the
Commissicner of Labour is satisfied that no useful purpose would be served by
cx:ntirn.tingtocaxﬁliatemﬂerthissectim, he may certify that the dispute
is an unresolved dispute pursuant to section 61(1).
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(a) at both parties request, the Commissioner of fabour shall
refer the dispute to the court for its determination
thereof and the court’s determination on the matter shall,
subject to sectien 11, be final;

(b) at both parties’ request, the Carmissioner of
Labour shall refer the dispute to an Arbitration Board
established in the following manner -

(1) each party shall, within two days of such
referal, appoint an arbitrator to the
Arbitraticn Board;

(ii) - the parties shall, within four days of such
establishment, appoint a third arbitrator to the
Arbitration Board who shall be the chaiyman, but
should they fail to do so, the two atbitrators shall
within two days thereof appoint the third
arbitrator;

(iii) each party shall bear all the costs relating to the
appointment of its arbitrator except that the
parties shall equally share the costs relating to
the appointment of the third arbitrator;

(iv) the arbitrators shall determine the rules of
procedure of the Arbitration Board;

(v) the determination of the Arbitration Board on the
dispute shall be final and binding on the parties
and shall be made within fourteen days of the
establishment of the Board;

(vi) once the parties have agreed to solve a dispute
S arbitration neither the parties nor the
Camnigsicner of Labour may refer the dispute to the
Court.

{(c) either party may, subject to this Act, give
notice that they intend to take action by way of strike or
lockout in accordance with this Part.

(4) Before the rotice referred to in sub-section 3{c) is given, the
parties shall refer the dispute to mediation in which case the following
procedure shall apply -

{a) each party shall, within two days appoint a mediator;

(b) the parties shall, within four days of the appointment of
the mediators in paragraph (a), appoint a third :
" mediator who shall be the chairman, but should they
fail to do so, the two mediators shall within two
days thereof appoint the third mediator;
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(5)The Commissioner of Labour shall notify the result of a strike
pallot to the parties and to the Court within 48 hours of the holding of the
ballot, but failure by the Commissioner of Labour to organise a ballot in
conformity with this section shall not deprive an otherwise lawful strike of
protection under this Act:

Provided that if such failure by the Cormissioner of Labour is
attributable to unco-cperative canduct on the part of the employees party to
the dispute, any strike action taken or threatened shall not have protection
\mdermisActandshallbetreatedasunlmrful.

, (6)Where a majority of employees covered by the recognition agreement
voting in the ballot have voted in favour of strike action, or where the
Commissioner of Labour has failed to conduct or notify the result of a strike
ballot under subsections (2) and (5) respectively, the strike shall be deemed
to be in conformity with this Act:

Provided that a new written notice is given to the other party or
parties to the dispute and to the Commissioner of Labour at least 48 hours
before the commencement of such action.

(7) Subject to sub-section (6), a party to an unresolved dispute who
intends taking a lockout action shall give written notice to the cther party
or parties and to the Cormissioner of Labour at least 48 hours before the
commencement of such action: :

Provided that no action in pursuance of a lockout rotice shall be
raken earlier than seven days or later than 14 days after the date on which
the dispute has been certified as unresolved within the meaning of section 61.

(8)Nothing in this section shall prevent the parties at any time
agreeing to refer the dispute to an arbitrator or to the court as stipulated
in section 61.

(9)Where, at any time, a dispute which has been certified as
unresolved within the meaning of section 61 is resolved by agreement between
the parties, the procedure specified in section 60 shall be followed.

(10) For the avoidance of doubt amy other notice of an intention to
take action by way of lockout or strike given before the dispute was first
reported to the Comissioner of Labour, or deemed under this Act to have been
so reported, including amy notice given during the conciliaticn pericd, shall
be null and void. :

Referral of mmesolve_d dispute to Court.

63. (1) The Commissicner of Labour may refer an unresolved dispute to the
Court if -

(a) no lockout notice or strike notice is given pursuant to section
58;
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(c) where an employee rakes part in such strike action the
employer may treat such action as a breach of contract and
may terminate his services sumarily.

(2) An employer or an industry union or industry staff association
guilty of an offence under this section, shall upon cenviction, be liable to
32 fine not exceeding ES,000 (Five thousand Bmalangeni) or in default of
payment, to a period of imprisorment not exceeding five years or

deregistration of the organisation.

Minister may apply for order in national jnterest.

66. (1) If any strike or lockout is threatened or taken, whether in

conformity with this Act or otherwise, and the Minister considers that the

nationmal interest is threatened or affected thereby, he may make application

to the Court ex parte for an imjunction restraining the parties from

commencing or from contiming such action, and the Court may make such order
rherecn as it considers fit having regard to the national interest.

(2) where the Court upon such an application under subsection (1) makes
an order, the parties bound by that order shall irmediately refrain from or
discontinue such action, and the matter which gave rise to the action shall
be deemed to have been referred to the Court by the parties concerned for
determination.

(3) An order made by the Court under subsection {1) shall be published
in the Gazette and in a newspaper circulating in Swaziland and such
publication shall be deemed to he service of rotice thereof on all parties to
the dispute, including all employees engaged in the action, whether threatened
or taking place. :

(4) Subject to this section, no order of the Court made under subsecticn
(1) shall be deemed to have validated any action taken if such action was not
otherwise in conformity with the provisions of this Part.

Artomey-Geneyal may apply for a declaratory order

67. (1) Notwithstanding the provisicns of secticn 66, where the Attomney-
General has reason to believe that a gtrike or lockout taken or threatened is
not in conformity with this Act or anmy other law, he or she may apply to couxt
ex-parte for a declaratory order to that effect.

(2) Upon such an order being granted, the parties irvolved in the strike
or lockout shall immediately refrain £rom or discontime such action failing
which, the Govermment may take appropriate measures to stop the acticn.

Strike action o Jockout prohibited during hearing.

68. (1) A person, crganisation or federation party to a dispute shall not
contime, or take strike action or institute a lockout while proceedings in
relation to a dispute to which that action relates are pending before the
Oouxt.
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(¢) in the case of an individual who is not the holder of an
_office in an orgenisation or federatium to a fine not
exceeding E2,000 (Two thousand Emalangeni) or to a period of
impriscrment not exceeding one year or to both such fine and
imprisonment.

(6) (a) For the purposes of this secticn, essential services, by
whomscever such services are rendered, and whether rendered
to the Govermment or to amny other perscn are -

(1) water services;'

{ii) electricity services;

{iii) fire services;

(iv)  health services

(v) sanitary services;

(vi) telephone, telegraph and broadcasting services;

(vii) amny service in the civil capacity in respect of
~ the Government of Swaziland.

(b) The Minister may, after cbtaining approval fram both Bouses
of Parliament signified by resolutiom by notice in the
Gazette, amend the list of essential services provided for

in paragraph (a).

(7) An employer in an essential service shall cause to be posted up, on
premises used for the purpose of that service, a printed notice containing the
provisions of this section.

(8) An employer in an essential service other than the Government, who
fails to comply with subsection (7) shall be guilty of an offence and on
corviction be liable to a fine not exceeding E1,000 (One thousand Emalangeni)
or to a pericd of impriscnment not exceeding one year. . :

Cffence for isation or federation which contribute financial

or.
agsigtance or any other assistance to promote or support strike action or
lockout in an essential service. -

70. (1) If, for the purpose of promoting or maintaining the conduct of a
strike -or lockout in an essential service contrary to this Act, a person
directly or indirectly contributes financial asgistance or any other
assistance to an enployer organisation or federation which calls or causes
such acticn to be talken or to any employee involved in such action, the perscon
shall be gquilty of an offence and on convictionm, be liable to a fine not
 exceeding E5,000 (Five thousand Emalangeni) or toa period of impriscrment not
exceeding five years or to both.

(2) An employer, organisation or federation which receives any financial
assistance or any other assistance for the purpose of supporting a strike or
lockout instituted or contimued in an essential service contrary to this Act
ghall be quilty of an offernce and on comviction, be liable to a fine not
exceeding ES ,000 (Five thousand Emalangeni) or to a period of impriscoment
not exceeding five years or to both.
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rights.

74. An employer may-

{a) take part in the formation of any employers’ asscciation or
federation;

(b) be a member of any such association or federation and take part
in its lawful activities;

(©) hold office in any such association or federation;

(d)  exercise amy and all right conferred or recognised by this Act,
and assist any employer or ermployers’ association to exercise
such rights.

Prohibited emplover practices.

75. {1) An employexr or employers’ associaticn, and a person acting on behalf
of an employer or employers’ agsociation, shall not, with respect to any
employee or arry perscon seeking employment -

(a)

(b)

{c)

()

discriminate against such employee or person because of his
exercise or anticipated exercise of such right conferred or
recognised by this Act or because of his participation in

anycapacityinapmoeedingtmderthis}\ct; :

threaten such employee or person that he will suffer amny
disadvantage from exercising any right conferred or
recognised by this Act or from participating in any capacity
in a proceeding under this Act;

promise such person any benefit or advantage for mot
exercising any right oconferred or recognised by this Act or

this Act;

restrainorseektorestrainsuchanmplcyeeorpersm, by
a contract of employment or otherwise, from exercising any
rightca‘xfe.rredorrecognisedb{thismtorfrm :
participating in any capacity in a proceeding under this
Act; and any contractual texm which purports to exert any
such restraint shall be mill and void, whether agreed to
pefore or after the coming into force of this Act;

impose amy discipline or disadvantage upon an employee for
refusingtodomrkmmallydmebyanarplcyeemois

Mullymstrikeorutnislockadmt, unless such work
uustbedcnetop:eventanactualchngertolife, health,

property.
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(2} In granting the access required by subsection (1), an.employer may
impose any restrictions as to time and place which are reascnable and
necessary to avoid undue disruption of operaticns, or in the interests of
safety and it shall not be deemed unreascnable for an employer to refuse
permissicn for an organisation to hold meetings of its members cn the premises
of the employer during working hours.

{(3) Upcn application, if the Oourt is satisfied that an employer has
unreasonably refused or limited any access required by this section, it may
make an order directing the granting of such access, subject to such
restrictions as it may deem appropriate.

Representative's credentialg and requirements as to representation etc.

80. (1) A representative appointed or elected to membership of a Works
Council or Joint Industrial Council shall present his credentials for approval
and acceptance to the Chairman of such council. ‘

{2) A representative appoi ted or elected to office in an industry unicn
or industry staff association shall provide proof of his or her identity and
credentials when required by an eployer whose premises he or she wishes to
visit. :

(3) A representative appointed at his or her place of employment shall
cbserve the terms of his or her contract of employment, work competently and
with due deligence, have proper regard for the safety and well-being of his
or her fellow employees, and cbserve the established rules, conditions and
standards of employment.

(4) An employer shall allow -

(a) reasonable time for intermal oonsultation with
members of the organisation, provided that permission to be
excused from normal duties for this purpose has been
cbtained;

(b} accredited representatives of enployee organisations
yeascnable time off, with or without pay, in his or her
discretion, to deal with business affairs of employee
organisations;

{(c) time off, with or without pay, in their discretion,
for official attendance at formal meetings of appropriate
employee organisations or associations, and for training
courses relevant thereto;

Remedies for breach.

gl. (1) If it finds, upmapplicatimbyanyintexestedpersmorbythe
Comiissioner of labour, that a person has suffered loss from a breach of
sections 73,74 or 75, the Court, in addition to or in lieu of imposing any of
theeancticnsq:ecifiedinsectimumaymkeanyonhrmid\itdearsjust
arﬁamrqaﬁatemprcvideredresSfm'mmhMNﬂtodismagesimﬂar
breaches in the future.
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{(c) it involves the publication of derogatory statements about
an employer or employers which purport to be statements of
fact ut which are erronecus or misleading, and that the

. person publishing them knew or ought to have known were
false;

(d) it is directed at a dwelling house, unless that dwelling
house is also a place of business; or

e) it is directed at an establishment or an undertaking not
directly involved in the ‘dispute.

(2) Without prejudice to subsection (1), picketing shall be unlawful
if it seeks to affect the resclution of any question of representaticn which
under this Act is to be determined by the election of the members of a joint
industrial council, or if it seeks to affect the resolution of any dispute or
grievance which under this Act is to be finally settled by the Court, or if
it seeks to influence an individual or group of individuals either to join or
not to join or to cease membership of any organisation.

(3) Any perscn, organisation or federation which contravenes this
section shall be guilty of an offence and on conviction liable to a fine of
ES000 (Five thousand Bmalangeni) or five years impriscrment or to both.

Expenses.

84. The Minister shall determine the remuneration, including any allowance
payable to members of the Court and to any other persons appointed for the

of this Act, andthe_expensessoincunedshallbechargedonthe
Consolidated Fund.

(nde of Practice.

85. (1) The Code of Practice set out in the Schedule (hereinafter called

nthe (ode") shall come into operation on the date this Act comes into
operation. ' :

' (2) Nothing in the Code shall be legally binding on anmy perscon and it
chall not be an offence not to corply with its provisions. :

(3) Notwithstanding subsection (2) the Court may take the Oode into
account in arriving at its decision in proceedings under this Act.

(4) The Minister may after such consultations as he may consider
necessary, amend the Code. -
Requlations

86. The Minister may prescribe amything wder this Act which requires to be
prescribed and may make requlations for giving effect generally to the
p;xposesaxﬂpu:cvisimsoft.hishct.‘
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SCHEDULE

COCE OF PRACTICE
(Section 85)

mtroduction.

1. The purpose of this Code is to provide practical quidance for the day
to day conduct of good industrial relations. It has been prepared in
consultation with the Labour Advisory Board and complements the legislative
provisions of the Industrial Relations Act. ' The Code is not legally binding
and it is designed to interprete industrial relaticons in the widest sense.
Although some of the detailed provisions of the Code may need to be adapted .
to suit particular circumstances, especially in small establishments, or in
certain types of employment, such adaptations should be consistent with the
Code’ s general intentions. Failure to cbserve the Code will not, in itself,
render anyone liable to prosecuticn; at the same time, the Industrial Court
may take the Code into account in any proceedings before it. Any changes
necessary to the Code of Practice will be made by the Minister for Labour
after consultation with the Labour Advisory Board. :

Management Respensibilities. '

2. The principal aim of management is to conduct the business of the
undertaking successfully. To achieve this aim it is necessary to have a good.
working relationship between management and employees. The achievement of
these relaticnships is the joint respensibility of management and employees

, who should take the initiative in their development and pay as
much attention to them as they pay to such management responsibilities as
- finance, marketing or producticm. :

3. When an organisation has been recognised for negotiating purposes, .
management should, in conjunction with the organisation, maintain effective

ts for negotiation, censultation and commication and for the
cettlement  of disputes and grievances, and take steps to ensure that
agreements are complied with, and that agreed procedures are cbserved and

4. where no organisation has been recognised for negotiating purposes,
management should maintain effective arrangement for consultation and
camumnication and for the settlement of grievances and ensure that these

arrangements are used.

5. Management sl-mldensurethateverynanagerarﬂsx.pervisor is properly
selected and trained, and that -

(a) his responsibilities and authority are clearly defined;
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(b) take steps to ensure that members develop effective arrangements
for the settlement of disputes ard grievances at the level of the
individual undertaking, and that they are conversant with and
cbserve agreements and agreed procedures;

(¢) provide advice to members cn employer/employee relatians,
including the collection and distributicn of information on
legislative and other changes which affect these relaticns.

The u:cllv:Ldual enployee.

8. The individual employee has cbligations to his employer, to his industry
wnion or staff association if he belongs to one, and to his fellow employees.
His legal relationship with his employer derives from his individual contract
of employment. Scame of its texms may be fixed by collective agreement, other
by law. He should ensure that he understands the terms of his contract and
complies with them. He should be familiar with the arrangements for dealing
with grievances arising out of his contract and make use of them. Employees
working in an essential service for example health, sanitary, or electricity
services, should ensure that they know the special cbligations placed upon
them because of their work in these services. '

Labour Department.

9. The formal responsibilities of the Commissioner of Labour and his staff
are contained in the various laws dealing with labour matters. In effect,
they go further than this. The Labour Department is a public service for the
penefit of individual employees and employers and the organisations or
associaticns to which they may belong. The Department can advise all parties
cn labour matters, provide a conciliation service and cbtain information cn
legislative and other trends pboth within Swaziland and ocutside its borders.
All parties should avail themselves of the services offered by the Department.

Erployment policies.

10. The prime responsibility for employment policies rests with management;

at the same time, they should be developed, as appropriate, by consultation
or negotiation with employee representatives. Employment policies should have

regard to the legislative requirements relating to non-discrimination in

employment .

11. Manpower planning should take acoount of existing manpower resources,
present and future manpower needs and the necessity of matching manpower
resources to these needs. It is essential that marmpower planning should be
an integrated part of the plaming process, backed by management and based an
adequatean:luptodatepersmnelmcords. In the evolution of a marpower
policy care should be taken to - :



55

Status and security of employees.

15. Compatible with the successful operaticn of the undertaking, management
should provide stable employment, including reascnable job security for
employees absent through sickness or other causes beyond their control.
Unnecessary fluctuaticns in the level of earnings of an individual employee
should be avoided by arranging his work so that he receives broadly equitable

yments for each pay period. ‘Status of employees and the facilities
available to them should be based on the requirements of the jcb; where this
is not so, the aim should be to progressively reduce and ultimately eliminate
differences not so based. ‘

16. Responsibility for deciding the size of the work force rests with .
management. A policy for dealing with reductions in the work force, should
they became necessary, should be worked out in advance, and where applicable,
in conjuncticn with employee organisations; they should form part of the
undertaking’ s employment policies. - Insofar as is possible, management should
geek to avoid redundancies by such means as restricting engagements; reducing
overtime; retiring employees who are beyond the normal retiring age;
retraining employees for transfer to other work, and, as a last resort, short
time working. '

17. Wwhere redundancy is inevitable, management in consultation with
employees and their representatives, should give as much warning as possible
to everyone's concerned. At the same time consideration should be given to
the introduction of a scheme for voluntary retirement, recundancy or transfer.
A decisien should be taken as to which employees are to be made recundant,
ensuring that no public announcement is made before the employees involved and
their representatives have been informed. _

working conditions.

18. Minimm standards relative to working corditions are contained in the
labour laws. Management should, in co-operation with their employees, aim at
improving these standards by better housekeeping, cleanliness in the work
place, improved lighting and ventilation etc. Noise levels should be reduced
as far as possible and the standards of safety and hygiene kept at-a high
level. Where protective equipment is provided, e.g. safety helmets, goggles
and machinery quards etc., management and employee representatives should take
steps to ensure that they are properly used. For their part, employees should
ensure that they understand the health and safety precautions in use, that.
they cbserve them and also that .they make use of protective equipment.
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(a) the arrangements provide opportunities for the free expressicn
of views on matters affecting employment, without incurring the
risk of discrimination against persons expressing such views;

(b} senior staff ﬁake part in the consultatiom;

(¢} all parties have all the informaticn they require in order that
they may participate effectively in the consultation; and

(d) the arrangements include effective means of reporting back to
erployees. '

Recognition of employee organisations.

25.  Sectien 40 of the Industrial Relations Act establishes the procedure for
the recognition of an employee organisation as a coollective bargaining
representative. Preferably, this process should be voluntary, but in the
event of a dispute the matter can be referred to the Industrial Court. In
replying to an application for recognition, management is entitled to know how
nanyarployeesinthexmdertakjngarenmbersofthemﬁertaking, ut not
rheir identities. When the extent of support cannot be agreed, the Court can
make a decision as to how the support can be determined. A recognition
agreement should establish the categories of employees covered by the
agreement, and once an organisation is recognised, management should be
prepared, within agreed procedures, to receive representaticns from ‘the
organisaticn on behalf of its members about grievances which cannot be dealt
with on an individual basis. A clear procedure is necessary for the
resolution of conflicts of interest.

26. An essential ingredient for sound industrial relations is mutual trust
and respect between an employer and any organisation representing his
employees. To establish this trust and respect there should be regular
contacts between the parties. Such contacts should not be left until there
is a prcblem, Equally, employee organisations should be provided with

facilities to meet members in order that they may represent them effectively. -

(ollective bargaining.

27. The procedure for the conduct of collective bargaining is set cut in
Part V of the Industrial Relations Act. Ideally, collective bargaining should
cover as wide a group as possible within the same industry. Too many small
units make it difficult to ensure-consistent treatment for related groups of
employees, although there may be a need to take into account the interests of
minority groups within the industry. Whilst negotiating arrangements need .
periodic review, arrangements which are working well should not be disturbed
without good reason.
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31. A shop steward has responsibilities both to fellow members in the
establishment and to the organisation outside it, in addition to his
responsibilities as an employee. Most shop stewards spend only a part of
their time on shop steward’s duties, but their role in the effective conduct
of industrial relatiems at the place of work is always important. ¥Where there
are shop stewards, industry unicns should provide for their election and
appointment, define the mamner in which they can be removed from office and
specify their powers and duties within the organisation.

Functions of a shop steward.

32. A shop steward’s functions at the place of work cover such matters as
the recruitment of members of the organisation; maintenance of membership; the
collection of dues and contributions and the handling of members’ grievances,
etc. His role varies according to the industrial relations system in which
“he cperates. Agreements at the level of the industry may lay down, or provide
guide lines on some of his functions. Others are best determined in the
individual establishment. But all the functions of a shop steward should be
clearly defined and those relating to industrial relations should be agreed
between the parties. A shop steward must cbserve all agreements to which his
organisation is a party and should take all reascnable steps to ensure that
those whom he represents also cbserve them. '

Appointment and qualificaticns of shop stewards:

33. When recognition has been accorded to an organisation, management and
the organisation should agree on the mmber of shop stewards needed in the

establishment and the work groups for which each steward is responsible. In
conjunction with management, organisations should decide on the conditions and
eligibility for election and appointment. For example, minimum age, grade and
length of service in the establishment. Mambers of organisations should be
encouraged to vote in the election of shop stewards, and management should be
informed pronptly when shop stewards are appointed and when changes are made.

Status of shcp stewards.

34. Shop stewards should be provided with written credentials setting out
their powers, duties and authorities, which shall not include the right to
call for industrial action. All credentials should state the period of his
office and the work group he represents. In an establishment where there are
a mumber of shop stewards, they should cnsider electing a senior steward to
co-ordinate their activities.

Facilities for shop stewards.

35.  The facilities needed by shop stewards will depend on their functions
and the nature and extent of these facilities should be agreed between

organisations and management.
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Collective disputes procedure

39. Disputes are broadly of two kinds -

(a) disputes of right, which relate to the application or
interpretation of existing agréements or contracts of
employment; and

(b) disputes of interest, which relate to claims by employees or
proposals by management about terms and conditions of
employment.,

40. A procedure for settling collective disputes should be in writing and
shouald - _

a) state the level at which an issue should first be raised;

(b) lay down time limits for each stage of the procedure with
provision for extension by agreement; and ‘

{c) reflect the requirements of the Industrial Relations Act in
regard to strikes and lockouts.

4. The procedure should have the following stages -
(a) érrplcyee representatives should raise the issue in dispute with
management. at the level directly concerned; :

(b) failing settlement, it should be referred to a higher level
within the establishment; and

(c) if still umsettled, it should be referred to further agreed
stage, for example, to a stage of an industry-wide procedure,
or to a higher level within the undertaking;

(d) it should be treated in terms of the Industrial Relations Act. -

Disciplinary procedures.

42. It is a basic principle that an employee should not be dismissed from
his job without reasen. At the same time, it is difficult to protect an
employee after he has been dismissed, and the usual question relative to an
employee proved to be unfairly dismissed is the amount of compensaticn due to
him. It is rare for an enployer to be willing to reinstate a dismissed
employee, and clearly, therefore, dismissal should be a last resort.

Every enployer should ensure that fair and effective arrangements exist for
dealing with disciplinary matters, if an organisation has been recognised, the
organisation should be associated with the disciplinary procedure.



Ly

P

Gy

63

great care should be taken when a shop steward is disciplined
as he, clearly, is in a very vulnerable situation with regard
to discrimination. A shop steward should never be dismissed
until the circumstances of the case have been discussed with a
full-time official of his organisation, though he may be
suspended pending such discussions.







Attachment B

Appendix No. 4

Federation of Trade Unions met on this the lBEh'Day‘of April
1995

,

, at the Mountain Inn, Mbabane to review the Draft Industria
Relations Bill of 199s.

1

Tt is the belief of both Pederations that the Bill,

present fornm, introduces more inflexibilities than the present

Act.

in its

The Parties Therefore Hereby Resolve to jointly reject this

Bill in its totality, then advise both Government and Parliament

of this decision, and propose that Parliament defers debate on
the Bill until the social partners have drafted a mutually agreed
document through the Labour Advisory Board before‘handing over

-to
to the Govermment for re-tabling atf Parliament.

Statement Made in MBABANE on this the 18th Day of April,

1995 and signed for Employers by;
_ o}‘/. 34248
[ } <
' MR. R.

........................

..............



