@\

4(3) cxpressly states that an cmployer may not “support", “control," or
"influcnce" a union. Yot most cmployers who have formed or arc about to form
COmpany unions corrcctly belicve tlzat not only will the law be iznored, but that
the Malaysian government cncourasges the formation of company unions.

The toextile industry has been once of the most cffective in formir
sponsored unions. An official of the Textilc ¥orkers Unien st ted that hig

is not doing any morc orga: izing since the government beogan its
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cncouraging in-houszc unions. In Kedazk stateo, where manyv of &
arc located. the state government held a seminar on March 81
companics on how to sct up an—-lhouse unicns.

Lc textile
1
-l-

- & uhRiohk.

The textile union ofticial stated that when he starts to
GV cdiatoly

the company guickly forms an in-hwousc union and the gov

recognizes it, He cited scveral companics, including ‘anako, i Apparcl and
South Island Garments, as cxamples of companics that have recently cemiptod tho
tormation of independent unions by cstablishing company unions B Cascs
cven before the union formally began orsanization offorts. casce the

company unions were formed registercd and recognized in l‘.s.; th s woeks, This
is in sharp contrast to the somctimes multi- -¥car gt [x AT10nS
must go through and illustrates that tho process do«:-sn’t reguire dolay. The
preferential treatment of in-housc unicns m1;gcrsts th t the lemsthy delavs and
legal entanglements faced by indepondent unions is purposctul, rather than just
the result of an arcanc systcnm.
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Under scetion 10 of the Trade Unions Act, a union may bc rogisterced with
ust sevem cmployees., The cmployer can then ie pmcdiately recognize the union and
the process is comple tc. Thus, an in—housc union that the cmployer has formed can
be recosnized with just scven meluu.cs. In contrast, an cstab ished union, such

as the Textile Workers Union, st demonstrate that 50% of the cmployces have
. - " » - 4 -

doincd the union if the CURlp&TLT r(_tum.g to voluntarily rce ognlzc- it.” To gain
recognition, the independent union must apply to the Dircctor General of Trade

Unions and the process for confi irming timt the union is the a;‘pr'brla‘cc unien an
the confirming mcmbership can take wears. Thus, the system is hoavi

in favor of in-housc unions. Thls, couplcd with the
cncouragement of in~house unions, cusurc
independent voice.

In the textile companics noted above, the companics nosgotiatos
with the eompany-sponsored union. ¥hon workers who wepc 5
tainted represcntation requested copics of the agreement from ;
and the company union, they were told that the agrecment, which was bm"‘n 12 ol
all the workers, was confidential. The workers who arc no part of the company
cabal are deprived of independent representation for at least three vears based
on IRA scction 11, which preceludes the formaticn of a competing union once any

e

n . .
i Support for this roguircment, which all sourccs co J.ztlrmcd

s that the workers will not have an:

was uniformly applicd, is unelecar. Scction 9 (1) of thce Trac

Unions Act requires a "majority" of the union to be regular workers
and this ha..:. dppdl"Lhth been interpreted to reguire an cestablished

union to register a majority of all of the workers.
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unicn has beoen recognisg
recognition by protesti g
dcls

cd. The union could attempt to challeonge the fradulent
n i L
certainty of extreme del ¥

mions. but the

o

To contrast the government's approach to the in-housd unicons dizcussc
above that were legally functioning within two wecks with the approach to
independent unions the Textile Workers Union attempted to form, tweo ¢exampics of
the latter will be discussed.

i. Eastcrn Garments

Eastern Garments iz a small textile assombler bascd in Honz Kong doing
contract work for many international labcls, including Van Hucsen, Ralph Laurcn
and Arrow. The company prevented an independent union from forminz by cngaging
in the following anti~union campaign:

~-smcarced the union by telling workers the unicn was corrupt and only
wanted to take their ducs; .

--formed a rival COnpany union as a precmptive measure and charged
ducs of only 50 cents Malaysion),. comparcd with 2 dollars {Malavsian} that the
independent union was asking;

~Thew cmployces were reguired, in clear violation of scetion S{1Ma) of the
IEA, to agrcc not to Join the union as a condition of chiploymont;

-~carricd on a signaturc canpaign for the company union during working
hours, whilec the TWU was not given acoeess to cmplovees, and caployceos causht with
union registration matcrials wore threatened with dismis fs :
advantage to the company union in violation of scction 4(3
threate made were in violation of scctions 4{1) and 5(1)

Fhile the company wag frecly harassing and intimidating workers to defeat
the independent union, it formed and rccognized a COmpany sponsored union. Now.
based on the operation of Malaysian labor law, thc Tcxvjlc Forkers Union may not
cven atteapt to organize for a pcriocd of threc wvears.’! ' :

ii. Terry Prai Co.

Back in August of 1887, the Textilc ¥orkers Union had organized a majority
of the workers at Terry Prai Co., a Pakistanian firm making clothes for the
international market, On August 5, 1987, the union scrved a netice of recognition
on the company and with the Dircector Gencrsal of Trade Unions. The company rcfuscd
to recognize the union and the union filed the appropriate report roguirced by
scction 9 {4) of the IRA. ¥hile the matter was languishing in the Dircctor
General’s office, in spite of repecated rcogueszts for help from the union, the
COmpany:

—~terminated the chairman of the union’s protem Worksite Committor on
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November 16, 1987;

--required other members of the protem Worksitce Committec to elean the
drains and the factory compound;

~~thrcatenced union supporters with dismissal;

-=forced 9 fomale supporters of the union to stand in the hot sun for
scveral ‘hours when they declined to work overtime. ¥When other vclk;r” protested,
the company officials taunted them and told them to go on strike if they didn’t
like it. (A strike would have been illesal, and would have ah?jd tod the workors
to fines and imprisonmcnt. IRA scction 10(1) torbids any strike during the

pendency of rocognition. ).

On January 20, 1988, thce Dircctor General notificd the company that the
union had the support of 65.9% of the cmployces and adviscd the company to
respond within 14 days. The company did not respond inm any tashion. At least
threc times the uniom contacted the Dircctor General and the Minister of Labor
PCQuustln" that actlun be taken under IRA scetion 8{d){c).

The Dircctob General of Industrial Relations finally replicd to the union
and invited the union and company representatives to attend a mecting on February
25, 1988. The union represcontatives attended, but the company tailed to appcar.
At thc mecting, the Dircctor Geoneral communicated the company’s offer to
recognize the union but only if the union agreed not to negotiate a collective
agrcement until three years atter the recosnition.

The union declined the offor and again roguested that action be taken by the
goverument to protect ond enforce the unions right to recognition under section
9 of the IRA. ’

On March 17, 1988, thc company called scveral employces, onc by onc, into
the personncl office and made them sign blank shects of paper. On March 55 the
union was informed that the company had copics of complaints that the union had
forced workers to joim the unicn.

The union continucd to reguost action from the governmont. On March 2
1988, the company applicd for recognition of an in-housc union. The company
production manager, Yong Kok Mun, was listed as the protem Chairman and the
persomnel dircetor, Fadzil Bin Ahmad, was listed as the protem Scerctary. Onc of
the principals of the company, Mr. Faisal, opened a $3500 bank account for the
union with his own funds.

The Mlnlstgr of Labor finally issucd an order reguiring rocoznition in iate
1888. The company appealed to the High Court. Even thuubhA appcals of the
Minister's orders regarding recognition arc cxpressly prohibited by IRA scction
9(6), thc matter rumalncd unrcsolved at the court until April 5, 1330, when it

dismisscd the company’s appeal.

At this writing, it has been nearly threc years since the union talrlv and
in accordance with the law organized the vast majority of cmployees at the
company. They still have not been recoEnized and the government has donce nothing
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to reguire the company to cotply with the law,

The situations at Eastern Garment and Terry Prai scrve as cxcellent
cxamples of the reality of worker rights in Malavysia., The long strussles of the

union, contrasted with the two week formation of company unicns at the othor
textile companics, demonstrate that the government simply docs not enforce the
law to protect independent worker rights. Pro forma orders occasionallv izsued

acc
do not result in cnforcement, and the companics know that they can flaunt the law
without conscquence. This is not a problem of a lack of resources or information.

The governmont is agEressively pursuing a plan to lurc investors by
promising that independent unions will mot be tormed. To keep this promise, the
government responds guickly to company sponsorcd, precmptive unions and when
companics opposc the formation of independoent unicns, the government £ives theom
the time they nced to crode union support.

The government policy of cncouraging company sponscrcd unions violates
scction 4(3) of the IRA, which prohibits an cmployer from controlling or
influcneing a union. This provision is not being cenforced becausc the government
belicves that these company unions will cmeourage industrial peacc, ¥hen the
company and the union arc both controlied by the owners of the cohipany, thore is

LI

certaindy little likclihood of conflict, yot the workers arc Geing depriv
their independent voice as reguired by Malavsian law and  international ¥

recognized standards for the right to associate.
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the right to associatc is not cnforced in Malaysia.

C. Companics arc froe to harass and intimidate 1ngcncnﬂcupm;;;ggg_gggig;
the period of sovernment sanctioncd delav,

In addition to thc cxamples of unrestraincd harassmont and intimidation
from the textile and clectronics industrics discusscd above, a fow other oxamplcs
will be provided, In all of thesc cases, the cmployers werce acting while the
cmployeos wore waiting, in somec cases for years, for the government to apply the
law and reccognize the union. While in this state of limbo, fhe workers arc
brecluded from striking to protest unlawful caployer actions.” The cxamples

8 arc able to cngage in anti-

will be followed by a discussion as to why companic
union campaigns without fear of reprisal.

i. Meritex Co.,

Meritex is an Amcrican company that produccs plastic shipping tubes for
sepiconductors. The plant is located in the Rampung Jawa Free Trade Zone in
Pecnang. The company hag onc of the lower salary scales in the free trade zonc and
pay¥s beginning production opcrators just $240 {Malaysian) pcr month,

ion of the righ

The suppress t to
sscd in subscction 5 below.

speeifically discu

e

strike in HMalaysi




REesponding to reguests from workers to help them obtain decent Was an
benefits, the Chemical ¥Workers Uniom of Malaysia (“'CWU") organized a majority of
the workers. The union scrved a claim for recognition on the company on QOetober
2, 1989. The company rcfuscd to recognize the union and argucd that the plasti
tubing manufacturcd at the company is not within the province of the CWU.

Cu

s
it
<

Regardless of the validity of the company’s asscr ion, it automatically
bought then time to harass the cmployes while the matter is pending before the
Dircctor Gencral of Trade Unions. Resolving these types of disputes normally
takes a year or more. As soon as the referral was made the company cmbarked oh
the following anti-union cappalizn:

~=Thc workers were called in small Zroups to the plant manascer’s office and
told that the parcnt company, Illinois Tool Works, didn't have union, didn't
like unions, and would surcly closc the plant if a union was registered:

L

~-The workers were alsoe told by the plant manager that if the unicn was
successful, production would be shifted to the company’s other facilitr i
Malacca; :

-—The workers were also told that most of the company’s customels worc
CAmcrican scemiconductor companics, including Intel and Rationa! Scmiconductor
they wouldn't buy products from unionized companics. If the Meritex becane
unionized, the workers were told, it would losc all of its customers and closc

*

<

~~The company told the workers that the CWU was kuown for Zoing on strike
and that if they unionized the company, therc would certainly be & strike which

(v ®
would interrupt production and causc the customers to look clscwhere:

'l

.

--Rcsorting to the conmon stratcgy discusscd above, the company formed an
in~housc union. The scven chartor mombors were mostly supcerviscrs and they.
solicited members during working hours,

In April, 1980, the Dircetor General finally ruled that the CHU was the
appropriate union to organize the Meritex workers. The union is currcntly waiting
to sce which of the available dcelay tactics the company will use. It can cither
appcal the Dircetor General’s decision to the High Court and tic the matter up
for a year or morce, or it can appcal to the Minister of Hum%P B
that decision is unfavorable, appcal it to the High Court,” again gaining at
lecast a year of delay.

ii. B. Braun Co. o

B. Braun was previcusly discusscd in the context of thc
refusal to register the Chemical Worker's Union to re

e Appcals of recognition decisiong by  the Ministecr
cxpressly prohibited by IRA scction 9(§). Howecver, comg
routincly appcal the decisions to delay further the recogni
The only pecnalty faced by a company bringing such an appcal is
they might be required to bear the union’'s costs ot appcal.,
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to the Director Gencoral’s decis sion, the company tricd to undermine the umicn
organizing campaign, and among othor thlnﬁs' '

~-8cnt an cscort along with the workers' bus to make sure the workers did
not stop at the MTUC Scrvice Center on the way homo;

——Guards at thc plant scarchod individuals and their lockers looking for
union litcraturc;

- The result is that B, Braun duus not have a union duc to the combination
of its unchccked intimidation of workers and the government’'s draconian
application of the registration procedurcs. The workers who still want a union
will now facc the additional burden of convincing the others that it will be
worth the cffort and risk to try galn in the face of their past faiture
crehestrated by the combincd forces of the government and B. Braun

In all of the cascs of harassment and intimidation discussed throt ;?out
this pectition, the common problem is that the workers have no cffcctive
brotcction or recoursc to strike. Only in the Harris case were the werkers abb
tc get an injunction against cmployer harassment and intimidation, but the

injunction was ult1matgly lifted.

Malaysian law purports to prohibit cuployer harassmont and intimidation.
S

Scctions 4 and 5 of the IPA literally cover every cmplover tactie that has been
described. The law is meaningless, bowever. becausc there is no remedy. Thiz is
perhaps the most s*rious threat to the right to associate in Malavsia. Workers
who arc attempting to organize have no legal romedy fGP caplover throats,
harassmcnt, cocrcion or intimidation unlcss they arc ultimately terminated. Upon
termination. a worker can challenge the dismissal under section 20 of tho IRA,
and by uniform agrcement of union officials, can look forward to delavs for up
to three years before getting a hearing. One MTUC official who specializes in
handling dismissals of union organizers said that the minimum delay iz one and

a half ycarsz. Any backpay award iz limited to two years. Duc to the cxircme
dclays and the common practice of blacklisting workers who filc victimization
complaints, many workcrs accept a "voluntary" termination an : 1 find

further cmplowyment rather than pursuc their rights.

ven if the delay period is shortencd for those who arc victims of
termination, this would do nothing to solve an aspiring union’s main problem --
cmployer intimidation of rank and file workers who are cocrced into voting
against the unicn. The law lcaves the workers who arc attumpth5 to organize
their collcagucs with no way to stop an cmploycer’s blatantly illezal conduct, If
the workers have sufficient funds, they can attempt to get an lnjunction, but
this would only buy them a lenzthy legal battle which will, cven if successful,
de nothing while the action is pending in the courts. Further, as was the casc
with Harris, the employer is froc to ignore thé order and continue to appeal,

The I.R.A, purports to pruvidL a rcmedy —— file a complaint with the
Dircctor General of Industrial Relations who can, if he fecls the complaint has
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merit, not the Minister of Human Resources, who arguably has the power to pefer
such allcgations to the industrial court. Howew ‘cry, this has the same problem as
sceking an injunction-the delay could be for scveral ¥ears and the ond result
will be that there is no remcdy under the law, The industrial court would at most
be cmpowercd to order the caploycr to stop and thoe cmployer wiil be froe to
ignorc the order or appcal for scveral years.,  The workers can rogister the
industrial court order with the High Court under I.R.A. scotion 56, but only the
court has the power to again order compliance.

Becausce this option is futile, there arc mo réported cascs of workers
sccking relief from the industrial court for harassment that docs not include a
tcrmlnatlun. As part of their strugglc agfainst Harris, the HSSMWU attcapted to
bring a mass harassment claim in the industrial court. They were advised by the
Minister of Human regouarces that there was no roemedy for harassment and they
should just drop the casc. The union refuscd and decided to pursuc the matter in
order to address this important defect in the law. The Minister has refused to
allow them to procced as a group, however, so cach of the ceplovees must Yileo an
individual cliaim. This will reaguirc the union lcadership, from their isclation

il
in the Harris Gulag, to convince cach cmployee who was threatenced with the loss

of coployment for supporting the union to publicly file a charge. The union will
have to convinee the workers that Filing an individual chkgéc will nat cause them
is Solid Btate

to be suddenly transferred to the soon to be defunct Harr

To date, scveral individﬁdl conplaints have been filed, The Fir
by an officer of the unxun, Azlinah Abdullak, on July 4, 1989, has vet to be

decided.

(a3

The Minis t r’s approach to this problem is }'t anothor
government discerction being used to protecet barbarie behavior b;
‘mualtinational cmployer. The law also provides that it is a eriminal
thrcaten a worker for cxcreising his rights to join a union. TI.R.A.
cxpressly makes such threats a crime.  However, the Government |
prosccuted am cmployer under this scction.
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ILO Comvention No. B7 rcguircs a government to cnsurc that its laws protoc
the right to associate. The government of Malaysia, by not protecting its workers
from anti-union campaigns and by depriving workers of any right to strike in
rctaliation, has crcated a free-for-all zonc iur meluVLrs that are limited only
by their imazination in their ctfforts tu resist workers' attempts to assort their
rizht to assceiate,

4. The Government Sanctions the Usce 0f Contract Labor,

The use of contract labor is widespread and tales many forms, The most
troubling from the worker rights perspLLtlvc is that caplovers are increasingly
terminating union mcmbers and highly paid workers and roplacing them with
contract workers, Thesc arrangements typically involve an asrcement with a labor
contractor who provides low-wage workers for a foo.  If the contract workers
attempt to organize, the cmployer de clines to rencw the contract. This practice
has an adverse impact on the right to associatc -- unionized workers are boing
replaced by workers who know that they will losc their jobs if they form a wnion.
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A common practice in the comstruction and plantation scctors is that
ceployers directly hire contract workers, many from Indoncsia, Bangladeosh,
Thailand, and the Philippincs, who arce placed on fixed teorm anLracts for
periods of one month to onc ‘vear.  Employers can casily control thesce workers
both because the workers know that if thoy causc any trouble by Zeiting involved
with unions, their contracts will not be rencewed and they will be sont back to
their countrics. "

These temporary cmployvees arc often not given benetits, such as overtime
pay, annual lcave, sick lecave, and injury protection, which arce rogui
Malaysian law, This gives cmplovers an additional incentive to hirce thesc
and undcrminc union cfforts Thcsc workcrs arc iﬁnorant of thﬁ lﬁw. of

fad

assort thulr rléhts.

The government’s responsc to datce has been to deny that the use of contract
labor is widespread and to claim that they do not have the resources to police
thc usce of contract labor. Union lcaders ssscrt that they have repeatedly brought
cxanples of illegal contract labor to the attention of the government, but that
no action is taken. Onc union lcader offcred to wait in his office to purbuuuiiy
take government officials to textile factorics that caployed contract workoers
from Bangladesh™ without providing benetfits. To date, the governmeut has not
responded with an offective policy. '

4. The Excmption of Pioncer Indugtrics From Major Colicctive Bargaining
Oblizations Discouragces Union Formation,

A furthcer hindrance to union organization fosterced by the Malaysian
government's singular purpose of cncouraging forecign investment at the cxponsc
of worker rights is that a company labeled a “"pioncer” cnterprisce is cxempt from
collective bargaining over any terms and conditions of cmplovecnt cstablished by
the Employment Act of 1555. Scetion (15 (2} of the IRA definces a wpionceor
cnterprisce as cither onc so labeled by the Investment Incoentives Act or one that
the Minister of Human Resourceos 1d ntifics as such.

An industry that is labeled a Ypiloncer” cnterprisc thus has an additional
protcection against unionization. Sincce such industrics nccd not bargain over any
terma or conditions of cemployment covercd by the Employment Act. much of the
incentive for joining a union is rcmoved. No matter how stromg a union is,
scetion 15 {1) of the IRA cxpressly provides that

No collecctive agrccement 1o which this scction applics shall
contain provisions with regard to torms and conditions of service
that are morce favorable to workmen than thosc contained in tthe
Employment Act of 1955].

8 B .o., Now Straits Times, April 10, 1890. A copy of
articlce is attached hercto as Exhibit 21.

4 E.g., The Star, April 15, 199@} a copy of thce article

attached hercto as Exhibit 22,
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The Employment Act covers mosi, cssential aspoects of cmployment terms
including st&ndards tuﬁctcrmination,“ terms of pavmont of t\'a-s_‘:c-s,.':"1 nmatornity
protections,” holidays™ and tormination of benefits, Thus, when the
cmployces arc invited to join a umion, they arc informed by the emplover that
there is little reasonato do so as the uniom is precluded Lrum burbﬂlhlhs over
the most csscential aspeocts of the ‘mpluvmunt rcelationship.”

The Malaysian fovernment grants pioncer status for an initial period of
five years under the Promotion of Investmonts Act of 1986 and cxtomsions of this
initial period arc liberally granted. Most forcizn companics, }ﬂcluding thosc in
the clectronics scctor, arc operating as pioncer industrics,”

¥Whilc the Malaysian govermment is certainly free to pursue whatcever
policics it decms appropriate to cncourage forcign investment, cligibility for
GSP status is also a strong attraction for forcign investors and to remain
cligible for this substantial benefit, the sovernment must respect worker rishts.
Its policy of giving virtually all ftorcign investors a safe haven from unions for
a minimum pcriod of five years violatos any acceptoed definition of the right of
freedom of association.

5. Thore ig Effectively No Right to 3trike in Malavsia.

The right to strike is fundamcntal to frecdom of associati
only wcapon a union has to confront illcgzal or unfair emplayc* conduct in a

on. It is the
i i
union’s coffort t0 scourc rocosnition or other cessential rishis.™ This

fundamental right is virtually nonexistent in Malavsia duc to cxpross sovornmont
policies and discretionary pra ctices designed to suppress strikes,

(=]
[

Scctioms 18-23 of the Emplovment Act.

o3
L d

Scctions 18-23 of the Employment Act,
8‘-Sr:n:tic:ns 37—44-gf'thc Employment Act.
8 Subsgccetions 60(d) and 60{c) of thce Employment Act.
& Subsccfion 60 (J) of thcAEmploymcnt Act.

a
- B this also has an b ous impact
unions to bargain ccllce vely. This is

0‘1 P'c‘.

v) T
discussed in scction IX

H. CI
o
£ S

nn . . R .
“ This status also cntitles them under the Promotion

Investments Act to investment tax credits, abatement of adjusted
income, ¢xport allowancces, and acccleorated deductions in rolation

to the amount cxported.

2 The right to strikc also is csscential to the right to
bargain collcetively as it provides the only weapon a union
utilize in response to unfair bargaining by an cemplover.
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During a union’s attempt to gain rcecognitiom, once the QULStlun of
recognition is referred to the Dircetor Gencral of Trade Unions under scction 8
of the IRA, the workers arc cxpressly donicd the right to strike by IRA scction
10(1) whilec the mattcer is pending: “No workman shall go on strike , . . for
whatcver rcason during the pendency of DPULLLdl 155 undug gscction 9.7 Further,
-scction 10(1) prohkibits any strike afteor the ro ognitlon decision it the union
is dissatisficd with the government’s deciszion. A union is alseo prohibitcd from
any appcal. Scction 3{6) provides that recognition docigions are "final and zhall
not be guestioncd in any court." Thus, For oxample, NEW hag no right wha ta WYL
to organize a strike to obtain recosnition cven though recogmition has been
unlawfully denicd for over 15 ycars., Likewisc, the Harris union is prociuded
from striking in its cfforts to reospomd to the anti-union activitics ¢f the
company. A small demonstration by thoe union on May 1%, 18988, was terminated by

the police who said the strike was illegal,

The right to strike is likewise denicd im the collective bargaining
process, If an agrccment cannot be reached and the mattcr is rofcerred to the
industrial court, the workcers arc prohibited from striking by IRA scotion 44(b).
.The government affirmatively acts to deny the right to strike by abusing the
Dircctup General’s discerction to rofer matters to the industrial court for
compitlsory arbitration. Scction 18{3) of the IRA gives the Dircctor General the
power to rcefer "trade disputes,” which arc simply failurcs to rcach agreoment
through collcetive bargaining, to the 1ndustr1al court, thus precluding a strike,
if suck referral is in "the public interest." The Dircctor General can make such

=

referrals on his own or he may rofer it if once of the parties reports a trade
disputc undcr IRA scetion 18(1).

In practice, the Dircctor General uscs this referral power in virtually all
cascs in which a strike is threatcnoed. ¥hilc it may have been arguably in “the
public intcrest” to refer the plantation workers’ disputc 1n,Apr'& of 1930 to the
industrial court and cnd the three—day strike im that scctor™, the Dircctor
General also referrod such small companics as PULLP Stcel, a tirm with less than
70 c¢mployeces who make nuts and bolts. A dispute in a hLduUbLV ricd Chicken
franchisc was llk;rlSU refoerred tu the 1ndubtrlal court and an awvard was made in
November of 1988,

(‘|

Workers providing services in industrics labceled "cssential services” ar
further restricted in their right to strike by IEA sccotion 43. which plr;cs
oncrous notice reguircements on the workers to omsurce that the dispute will bo

3 The longstanding, cxploitative conditions in the plantation
scctor gave those workers no cheoice but to strike. The Dircctor
General’s referral to the industrial court steopped the threce-day
strike and prevented the workers from improving their situation.,
Whilc this was certainly in the intcerests of the plantation owncrs,
which include the ruling MHMalay party, it was in the intcrcecsts of
the country’s 70,000 plus plantation workers.

A]

i1 Further figurcs on referrals to the industrial court arc
1 .

-~
provided in the discussion of collcetive bargaining in scotion
IT{B)} below.



referred to the industrial court without any chance for a strike. Othor CRELoFecs
arc likewisc subject to notice reguircments that allew the Dircctor Genors :
quickly refer the matter to the industrial court betfore the workers

The Malaysian government will undoubtedly rospond with statistics
Latabllshln5 that therce have been strikes and assert that the rizht to st11i
ust be viable, Official government Figures 1ndlca%9 that there were nine strike:
in 1888 and scven from January to Jume in 1888.°° Whilc thesc figures arc so
low, given the number of workers and coilcctivc agrocmonts in Malarvsia. that they
support the asscrtion that the right to strike is scvercly limited, thoy are
inkerently misleading in that they record strikes that started. If the Dir rector
General subscquently defcated the purposc of a strike by cnding it with a
referral to the industrial court, as he did ditbr Just threco days of the
plantation workers'® strike, this still counts as a "strike" tor purpcses of the
government’s statistics.

Intervicws with union officials confirmed that there werc no strikes in
Malaysia in 1988 or 1989 that werc pormitted to o the full coursc and allow the
workers to make the decigion to return to work. In overy case, the strikes cnded
cither by a referral to the industrial court or an informal indication from the
government that the matter would be referred to the industirial court if it was
not scttiled. '

o
30

An additional mcasure of the dogrec of suppression of the 11g‘t o siri
is to comparc the number of strikes that were pormitted to start with disput
that were immediatcely referred to the industrial cour or thr DUPDOSC
suppressing a strike. During just 1989, thore woerce at lcast 41 aw ;
industrial court rezo}ying trade disputes involving the failure te nezotia
collective agrcement,” In all of thesce casces the workers were absolu
prevented from cxercising their risght to strike.
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I1f workers violate any of the varicus prohibiticns of the rig
they are subject to imprisonment for up to two years and/or a

(Malaysian) under the gencral provisions of scction 60(1) of the IRA or onc Foar
in prison and/or a finc of $1000 (Malaysian) under the specific prohibition of
strikes in scction 46{1). If a union is invelved in an illegal strike, it can be

deregistered under the Trade Unions Act.

Onc of the primary rcasons that the Malaysian workers have been unable to
cffcetively asscert their rights is that they have no abitity to strike. They

L Sce 8/89 Economic Rewort (Malaysian Ministry of Finance)
at p. liwv and Labor Trcends in Malavsia, 1988 (U.S. Embassy, K.L,
Malayszia) at p. 18

H This figurc is derived from a review of all casces that
unions had records for durinsg 1989. There may well be more
cxamples, but official figurces were not made available to the Fund.
The complete list is provided in the discussion of colleoctive
bargaining in scction II{B) bolow.



cainot strike to gain recognition, to retaliate for anti-union harassment. or
improve their position during bargaining. The government has syste

denied them substantive rights and then has deprived them of the only pos
weapon that they have. In the past, the government has denied that the right to
strike is restricted, but a closc cxamination of the facts compels the conclusion
that this is a mislcading and untruc asscrtion. The risght to strike is
fundamental to the protected risght to associa tc and conscguently the government’s
denial of the right is grounds to deny Malayvsia the privilese of receiving GSF

benefits.

6., Union Officers Are Denied Political Rishts Duc to Their Status As Undon
Officers,

Undcr Malaysian law, an officer of a trade unionm is cxpressly prohibited
from becoming an officer of a political party. This denies the right to associate
because trade union lcaders are singled out and restricted in their political
activity. This also proevents thosc with political power, i.c. officcrs of
politiecal partics, from becoming cffcctive advocates for labor.

Aside from this cxpress legal prohibition, there is a further ropressicon

aged from

of political rights for union officers im that they arc strongly discoura
cven joining politieal partics. There was a tremendous outery from governme
officials when MTUC President Zainal Rampak announced that he was simply joining
DLmunbﬂt 46, an opposition political party. Mr, Zainal was publicly cri ize

for "polj 1b121n*" the labor movement and was forceod to publicly defend his
The Human Rosources Minister, Lim Ah Lek, who himsclt is an emplover

decision.
companics,

in that hce owne an intercst in onc of Halaysia’s larsgest bus
¢riticized Mr. Zainal and gaid that Mr. Zainal’s move would distract him from his
dutics as MTUC Prcsident.,

The reality is that the labor lcaders rcealize that the whi tt
worker rights is occurring bocausc cmployers do have pulltlbal L)b"
unions do not. For the government to restrict unicn officers in
acquire political power, whether by law or by practicc, dlmlulthS
those labor lcaders to frecly associate with other who sharce their

B. Malavsia Denics Unions the Right to Barsain Colleetively.

The rizgzht of unions and/or workers to barsain colleetively is cxprossly
protected by the worker rights standard of GSP and is likewisc protected by ILO
Convention No. 98. Compliance with this roguircment means that o government must
not restrict a union’s ability to barszain ci*hcr by restricting the scope of
bargaining or by denving unions the right to coxact concessions, consistoent with

k] . v ~
o New Straits Timeg, May 2, 1930. A copy of the article, a
with the Human Rcesources Minister criticism, arc attachcd as

Exhibit 23.

¥ New Straits Times, May 2, 1980, A copy of the artielc
includeced with Exhibit 23.

46



TN
local conditions and the cmployer®s ability to pay.”

Halaysia fails to mcet both of thesc Zencrally asrecd componcents of the
right to bargain collcetively. First, throush the application of sceveral laws,
Malaysia greatly restricts the torms and conditions of coploymoent that may be
subjcct to bargaining. Further, both the law and practice in Malavsia prevent
unions from acquiring bargaining powcr. Finally, Malaysian lav and practice
results in compulsory arbitration that systematically denics unions the ability

te obtain just and cquitable awards for their members.

1. Restrictions on the Scope of Bargainins,

Malaysia, by law, scvercly restricts the terms and conditions of cmplovment
that may be subject to bargaining. Even strong unions that would ctherwisce be
ablc to improve the desperate conditions of their workers arc precliuded by law
from making demands in arcas that arc at the core of the caployment relationship.
Therc can b¢ no truc right to bargain if the topics that arc csscntial to the
woxkers may noct be discussed.

The cxcemption given to "pioncer" industries removes terminations, terms of
payment of wasces, maternity benefits, holidays, and torminations of benefits from
tho scope of bargaining.” By law, no union may attcempt to sccourc termg morc
faworable in thesc erucial arcas than arc provided in the Emplovment Act.®® This
protection applics to the all "piomecer” industrics, which include most of the
muitinational companics who would otherwisc be in a position to provide better
wages and benefits than the barcly subsistence teras provided by oporation of
law,”

tven non-pioncer industrics arce protocted from ‘having to barszin over
csscntial terms and conditions of cmplovment. Soction 13(3) of the IRA prokibits
unions from making demands with respoect to promction of omplovecs, dismis ’
cmployces, or terminations during slow periods or reovganizations., ¥

"
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intervicwed in the clectronics scctor listed job scourity as onc of the rimary

concerns because of the massive ILavoffs that occcurred during the mid-80°s

coession and the prevalence of arbitrary dismissals in the industryr. veot cven
.i

13 " .
5 S¢c, c.2., ILO Comvention No. 93, Article 4.

i Citationz to thce spccific provisi
il

that remove these topics
in notes 82-86, szupra.
® IRA scetion 15(1).
% A discussion of the wagcs and bencfits raid to workers, and

=
a5
how these conditions fail te satisfy the GB3P reguircment
"acceptable," is provided in scction IT(CI{1), infra.
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law, the period of the contract must not be less than three yeao pg, 4 Thus,

unions forced to negotiate when they arce just beginning or durinsg an ccohomic
slump are locked into thc terms of any agrccement for a minimum of three yoars

D

2. Restrictions on Union Barsaininsg Power.

¥When the risht to CUllthlV 1y bargain is respocted and a government doos
not affirmatively hamper a union’s power, both the cmployer and the union arc
able to make demands consistent with their bargaining powecr and limited by market
conditions. If an cmployer is making a bealthy profit and the union has
-bargaining power, it is able to sccurce a fair sharc of the profits for its
workers. Im Malaysia, the government binds the unions so that they are vrevented
from cver acguiring bargaining powcr. '

The prlmary impediment to union bargaining power is the denial of the right
to strike, discusscd above in scction II(A!(J} in addition to the limitations
alrcady discusscd, unions arc cx XpRes ss8ly prohibhited from striking to enforce the
torms of a CUllCCthL agroeement. ™ As the strike is thc only weoapon a union has
if an cmployer refuscs to make roasonable concossions), unicns Bust always onter
HLEUtlatlL%1$ Lnuw1n5 that they can do nothing if the cmplover fails

oopcrate.
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A furthcer method the government uscs to deprive the unions of bargaining
powcr is te systematically fragment unions so that small unions cannct band
togcther for purposcs of bargaining. This is done through the promotion of in-
housc unioms, which arc by dcfinition limited to a single fac '11tv and
restrictions placed on unions’ ability to organize scveral facilitics of a singlc
coployer. Fhe latter is donc both by law ¢1d in practice. The Trade Unions Act
allows uniano to organizce only in their "particular tradc, occupation, or
induotr + = " This limitation iz cxaccrbated by the provicusly discusszed abuscs
r¢tion by the Dircctor Genmeral of Trade Unions in making rocognition

Thus, for cxample, when the cmployces of the threc facilitics opcrated by
B. Braun, discusscd carlicr, tricd to organize a union covering all of B. Braun's
cmployces, they were provented from doing so becausc of the fortuitous fact that

scveral different types of products were made by the COMpany.

The government's practice gocs well beyond a reasonable reading of the law
as cmployees of scveral facilitics of the same chiployer making the same product

3 L.

have been prevented from organizing a union. This is the reason there is a

the discus s5tablishes, referral to
industrial court consistcently orks against the intcres
workers,

2w
[
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the industrial court. but



proliferation of multiple facilitics owned by thc same cmployver, often next door
toc cach other and using cquipment and facilitics in common. It iz also one of the

rcasons that Harris was able to turther delay recosnition of a union; by forming
- - Hatend o
tate and Harris

three scparate entities, Harris Scmiconductor, Harris Solid §
Advanced Technology, Harris can apparcntly switch cmpployees at wiill and play
hidc-the-ball from the union, while the cmployees must £0 through the cumbersomc
process of starting a noew union from seratch cach time there is a name change or
a new corporate form ercated, ‘

3.Restrictions on the Collective Bargaining Process,

The Malaysian government’s policy of prohibiting strikes by referring most
unscttled negotiations to the industrial court also scverely restricts  the
employees’ right to bargain collectively. The industrial court iz widely
acknowledged by government officials (speaking off the record), management and
union lawycrs, and union officials to be heavily biascd in favor of cuployers.
These knowledscable sources agreed that in a contract wage dispute the industrial
court will only award an increasce to mateh the cstimated cost-of-living increasc
for the year in which the award is made (rather than the accumulated incrcasc
since the last contract). Onc promincnt manasgcment lawyer stated, the company
can always do better than the union’s demand by going to the industrial court."”
A lcading union officer agreed, adding that "in many cascs the court awards less
than the cmployer’s last offcr." The court is not informed of the partics’ prior
offeres in making an award. . ‘

The result is that the unions have a strong incontive to take vhatever the
caployer offers, cspecially since they lack the right to strike. Thus, the rate
of "voluntary" scttlements of tradc disputes is kigh, but it is bLecause the
unions have no cther choice. For cxample,in scttling the plantation workers
disputc, the National Union of Plantation ¥orkers accepted the ompl ; ‘for

e

of an inercasc in the daily ratc of pay from $7.80 to $8.85 (Malavsi

et

B :, v
b
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government, which had just terminated their three-day strike, to make a more
gencrous award,

Even if a union is desperate cnough to go to the industrial couprt, the
delays arc cxtreme and awards arc only retroactive for six months. ™  IRA
scetion 30(3) reguires the industrial court to "make its award without delay and
where practicable within thirty days from the date of [roferral te the court]."
In no cascs involving contract disputes during 198% was the award made in lcssg
than 30 days, and in many cascs the delay is much longer than six months,

The following chart is a list of contract awards made by thc“%ndustrial
court during 1289 and illustratcs the delay invelved in cach award:

,' - 3 3 - - o

183 IRA scction 30(7) limits the retroactive cffect of an award
to =2ix months. '

1od The chart was compiled from union records. Whilc the union
indicated that it was a complcecte list, official government roecords,
if they exist, may include additional cases. Regardlczs of its
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Award

Cascs of Contract Awards by the Industrial Court —-198%

No. Employer Name Datce Rcferred to Court Award Datc

24
39
40
49
51

54

61
64
63
69
77
101 -
102
105
106
108

110

Lam Soon 11/23/88 1/10/89
Malaysian Commereial Bankotrs 7/8/88 2/15/89
Safcty Life & General Insurance 7/16/88 1/15/89%
Bocop Wood Industries 9/29/88 2/15/89
Plastic Centre 2/29/88 2/22/89%
Ling Cheng Lin Holdings 9/9/88 3/22789%
United Plywood & Sawmills 9/9/88 3/82/89%
Associated Conercte Products 6/18/88 3/30/88%
Autofilter Industries 11/5/88 3/31/8%9
Lever Brothers {Malaysia} 11/14/848 1/14/84
Sarawak Commcrcial Banks 7/15/88 4/153/88%*
Sabah Commcrcial Banks 7/15/88 3/24/88%
Stevedore Employers?® Assn. 11/3/88 4,24/89
Scn Langat Palm 0il Mill 5/;3/83 4/24788%
Hotcl Fortuna 1/28/58 “4/29/89%%
Faben Komydex 11/11/87 b/23/480%
Johor Bahru Flour Mill 12/10/88 6/16/788%
Subang Jaya Hotcl Development 7/16/88 G/21/49%
Malagsia Shipyard & Ensincerins 7/8/88 6/28/84%
Pecnanssang Delima 12/10/88 6/27/89%
Kilang Minyak Jaya 779788 6/30/89%
Doc Inmdustrics 8/17/88 - T/11/88%

complctencss, the chart prevides a large represoentative
dclays in resolving comtract disputes.

(&)}

samplc of



111 Kaolin (M) 2/15/88 T/10/E9

118 - Naga Tcmbaga 5/27/88 - T/20/7839%%
120 Toppan Moorce Paragon 1/18/89 T/24/889%
131 Rangkaiyan Sctia | 7/9/88 T/29/8%%%
132 Elcetrical Power Co. 8/8/88 T/31/88%
136 Scri Langat Palm 0il Mill 5/13/88 879 /80%%
149 8cri Pacific Corp. 1/28/89 8/83/89%
151 Kogcrasi.Scfbaguna Tanjong Karang 11/17/87 B/30/88%x
163 Tractors Manufacturing & Asscmﬁiy 3/:8/89 9/7/89
185 Sun U Books Co. | 3/28/8% | 4/30/88%
1856 Pctro Pipe Industrics {Malaysia) 2/15/88 10/16/89%
209 Pacific Refractory Industrics 7/11/89 : 10/31/89
211 PRHS Pfotons Haus 7 . 4/3/89 11/9/88%
216 Kentﬁcky Fricd Chicken ) 2/29/88 . 11/311/88%*
221 Froben Komplex (Merlin Penang) | 11/11/87 . 11/18/89**
xxx'® Fernnghi Beach Hotel (Penang) 1/28/88 11/28/89%%
235 Sabah Shell Petrolcum Co. 2/5/88 : 12/13/89%%
240 JG Containcrs {Malaysia) 7/8/88 C1zs28/E9R4
241 Pangkor Bland Rcsort 7/8/88 12729/89%%

¥ Indicates a delay of over six months
**¥ Indicatces a delay of over onc yoar

The chart reflects that out of a total of 41 cascs involving contract
disputcs referred to the industrial court, 32 cases werce delayed for over six
months and 11 of thosc were delayed for over a ¥ear. It is also important to
-observe that sinece these cascs were referred to the court, the capleyces werc
statutorily precluded from striking and were forced to continuc working without

% Phe number on this file was illegible.
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government’s policy of suppressing wasgces and is only retroactive

o . - : 145
4 contract whilc the casc lingered in the court. ¥

Delays in any system arc to be cxpected, but the statute that forces unions
to submit to the oncrous compulsory arbitration system scots o tarzcet of 30 days,
and for nonc of the cascs to mecet that deadline indicates the cxtromc hardship
suf'fered by the unions if they arce torced to go to the court. A union that
cndures thisg d-lay once is not likely to participate in the proccess again and
will, imstcad, have no choice but to accept the caployers cffer.

Thus, to say that wnions have the right to collectively bargain and arc
proteeted by the statutory conciliation process is simply not truc. The reality
is that the entire coployment community rcalizes that, in practice, unions have
no rights in the collective bargaining process. They arc unable to strike becausc
the Director Gencral of Industrial Rclations can routincly preclude a strike by
referring the matter to the industrial court cithecr on his own or at the rcgucst
of the cmploycr. Thoy arc prevented from acquiring bargaining power by thc
government’s policy of fragmenting and localizing unions.

Once in the industrial court, unions arc denicd the benefit of any increase
they might have acguired it they could bargain while the casce lingers on in the
court. Fimally, when they gct an award, it is artificially low duc to thc

for six months.

As a rcsult, the unions often have no choice but to accept whatcver is oftfercd
to them by cmployvers, Unions do somctimes roguest referral to the industrig
v has offcred nothinzg or has

court, but most often this mcans that the caplover =3
cfasced to bargain, The fact that many cascs are scttled under these toerms is no
barcmcter of the cxtent of collective bargaining rights for unions.

-

C. Thc Malavgian Government Docs Not Provide for "Acceptable" Conditions

- of Work as Reguired by the G3P Btatutc.

The GSP worker rights standard cXpressly roguircs that to gqualify for the
privilese of GSP benefits, the government of Malaysia must provide for
"acceptable conditions of work wi%h respect to minimum wages, hours of work, and
sccupational safety and health, ™4V

The Malaysian government fails to mect this standard in two important arcas
= it actively suppresscs wages below a reasonable subsistence level by Malaysian

- standards and it fails to rogulate worker safety and health in any meaningful

way. Further, although not cxpressly provided for, but certainly within any
rcasonable  definition of "acceptable" working conditions, the Malaysian
fovernment doos mot prohibit scxual discrimination or harassment with the result

14 . . .
106 Information was not availablc as to who reguested referral
to the industrial court, but bascd on scction 18(3) of the IRA, thce

Dircctoer Gencral is cnly suprosed to intervene in matters in

Public interest.”" It is diffiecult to imaginc how the public
intcrest was implicated in many of the cascs in the chart that werce

rcferred to the industrial court.
BT 19 u.s.c. § 2642 (a)(4) (1985).
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that most unzkilled production jobs arc rescrved for women, who arc then subjcct
to widcspread scxual harassment on the job.

. 1. The Malavsian Government Suppresscs Wases Below an Accowptalile Minimum
Bascd on Malavsian Cost of Living.

3

The ability of workerz to carn a decent wage and sharc in a country’s
cconomic growth is probably the most important issuc facing workers in a
doeveloping country, In most cascs, the rcason that unions form, often im the fac

of active suppression in Malawvsia, is to obtain deeent wages and benefits to
their workers

(‘n

The GSP subcommittec has vet to cver anaiyze whether any country has mot
thiz standard and provides for an "acceptablice" minimum wasc. Instcad, as in the
last Malaysia decision, the subcommittcoe simply relics on the notien that wazcs
will vary from country to country and that dLVLluplﬂg CUUH%flCS cannot be
cxpected to moct the standards in thoe industrialized countrics W oThig appreach
igmores the spocific and cxpru 5 reguircement of the GSP worker Plgdta standard.
A country must provide for “"acceptablce" minimtem wages.

There are a number of possiblo approaches to measure whoether C
workers arc being paid an acceptable wasgc in proportion to local con
First, a basclince for cubgistence could be developed using local costs for
neccssitics such as food, clothing and shelter. This type of tuac 1 3o has alrcady
been attempted for various developing uuuutrlcs by the World Bank, thce IMF and
the Overscas dLVLlugant Corp.
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After a basclince is developed, ninimum wages would have to mect that
subsiztenee level to be decmed accoptable. Government wage policics could then
bc measurcd from the initial determination against objoctive critcria such as
productivity growth, incroasc iﬁ GNP, valuc added by labgp in manufacturin

ome . . N . 148
overall per capita income incro s¢, or the inflation rate.”

Such an approach would allow individual country situations to be taken into
aceount. One factor that should not be considered is the conditions the workers
cndurced prior to becoming cmployed, Employers in Malaysia repeatoedliy asserted
that the workerz should be happy just becausce they have a job. One cmployer
stated "they {the workers]) were diving in filthy Kamponsgs without any ssurcc of
cash, ¥We arc paying them morc than thoy could have over carned if they had stayed
in the kampongs."

This attitude perhaps allows cmployers to fecl they arc performing somc
scrvice by cmploying proeviously impove crished workers t any wagc. Yot the

proevious condition of the workers is preciscly why a pinimum waze is neoded.

108 t 20-21.
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i These possible mecasurces word uszgested by Dy, Ric
Rothstein in a paper presented on Marph, 30, 1920 at a scmina
international worker rights at the Institute of Managcment
Labor Rclations, Rutgers University.
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Workers that have expericneed poverty and arc desperate for a job are the oncs
that are the most cxploitable, They will work for anything because they have no
choice., Employvers who shop the world for cheap labor arc simply taking advantage
of this grim fact. Educated, atflucent, and/or skilled workers do net necd minimum
wWage protection because they have other options. ¥age protection is nceded for

thosc at the other cnd of the spectrum whe would otherwise remain so desporate
that they would accept any wage that allows them to be suftfiecicntly fed to koo

L
working., Thosc that opposc a minimum livable wazsc want to keen the poorest
workers in that condition.

The above sugsestions represent an approach that would provide for a fair
mecasurce of accoptable wages, and the Fund urges the GSP subcommittce to adopt
such an approach to provide substantive content to the exXpress lanzuagfe of the
GSP statute. Howewer, in cxamining the government of Malaysia’s record on wagcs,
& sophisticated analysis is not ncoded to determine that the government has not
complicd with the GSP minimum wage standard.

Malaysia has no gencrally applicable minimunm wvage law, and actively
SUPPresses wages below an acceptable minimum Judsed by Malaysian standards, The
-Fund urges that in any casc in which cither of thozse two conditicns are wmet, a
Brima facic violation should be found.

=]
)

There is no disputce that Malaysia docg not have a minimum wagc law., So
narrow catcesorics of workers, hotel and restaurant cavloyvocs i i

N " .
store clerks and stevedores arce covered, but the bulk of Malavsi

imcluding the hundreds of thousands in the manuclacturing scetor. are not coverod,
This violates ILO Convention No. 131, which roguires  in Article 10 "the
cstablishment of a system of minimum wages which covers all groups of wagc

and their

carncrs.” It further provides in Article 3 that "“necds of workers
familics should be taken into consideration in determining the level of minimun
wagces, "

- 's failure to makc any provision for most of its workcrs clearly
viclates this stapndard and nccessarily violates the GSp standard. The MTUC and
other caployee organizations have repeatedly called for a national minimum wagc.
Their demands have not beon unrcasonable, nor have they igncred the limitations
of the Malaysian ceconomy. As one leading union official put it. a minimum wagc
is needed "to provide threc decent and nutritiﬂus mceals daily, adeguate shelter
c¢lothing, and the normal nceds of a family, "

¥

The Malaysian government’s traditional responsc to such rcguests has been
to deny that it is feasible to implement a national minimum wagc law:

the development of the country has not been spread cut cvendy,
In view of this it is not uncommen to find arcas of high cconomic
activity being surrounded by industrics and cstablishments that
cannot make cnds mect. If a uniform minimum wagc were to bc
implemented in the country, it is obviouz that a large numbcr of

poia
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New Straits Timeg, April 4, 19490, A Copy¥ of the article

attached hereto as Exhibit £24.

for
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cstablighments in the vast rural scctor would not be able to
- 111 .
comply.

It is also obvious that this rationale docs not dofond the complete abscnce
of a comprchensive minimum wagce policy. Belghboring Thailand has panased to
construct & minimun wage scale that varics depending on the region.

In a more frank and truubllnh cxplanation for the lack of a minimum wase
policy, the Human Roesources Minister, Lim Ah Lek, stated in, ironically, his May
1, 1990 workcrs day addross that:

A&

"the government was not prepared to implement the minimum l’.11$ wage, as
‘QGOBR}Cl}dCd by thc MTUC, becausce it would lead teo an increase in wreduction
costs.""

l!'

This statement in a candid moment clearly cstablishes the govoernment’s tru
reason for denying its workers a livable wage. It has made the dl*‘SlOﬁ to
sacrificce its workerg in order to attract investmont. Not only is this not a
acecptable defense, but it dlructlv conflicts with the premize of GSP to not give
benefits to countrics that suppress wages in order to lure investment f
countrics that do respect WOPLLP rights.

The governmoent ceuld comnply by dovising a system that would give all
workers a livable minimum wage. The ILO sufgests consultations with unions and
cmployers to deyise a workable plan to take account of regional or industry-basecd
differentiale.? As was previcusly noted, the MTUC has offcred to meeot with the
governmgpt to  discuss alternatives to implcment a workable minimum wagc
system, ™ but the government has yot to take these roquests scricusiy and
instead is pushing for a "flexiwase system” that would give caployers greater
control in sctting wages bY;ovcrriding waze provizions for incremental increascs
in ecollective agrecments.'™ This proposal apparently could be implemented on
a national lcvel in spitc of the articulated difficaltics in sctting a nmational
minimum wagc policy that would benefit workers.

A policy that would comply with the minimum wage reguircmenmt could, for

11 Government oflﬂalavsia’“ Pos Hearing Statcment at .
para. 70 {Dee. 1, 1988)Y{Submittced by 3t. Maxcns & Co.).

112

minimum wagc law iz not cnforced.

It is, howcver, widely reported that in Thailand

3 e star, April 30, 1990, at p. 7. A copy of the Article
attached as Exhibit 25.
M 5o, c.z. TILO Convention No. 131, Article 1.

1S E.2., The Star, August 8, 1888. A copy of the articl
attached hercte as Exhibit 26.

16 i .
116 Sce note 122 infra and the accompanying text.
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¢Xample, be broken down by region and/or industry. The conscguence in Malaysia
of the abscnce of a minimum wagce law is that wases for nonunion worker

throughout the country rcmain closc to the fevel of wages in the small. rural
Blants that the government claing to be protecting. When there is a surplus of
unskilled labor as cexists in Malaysia, the abscnec of wage regulation tonds to
drive wages down as workers compete for jobs by working for less fultilling "a
kind f Gresham’s Law of labor standards -- bad standards toend to drive out
good,

ation fo

i
o
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&

The best cxample of the lack of candor in the government’s oxy r
not complying with the minimum wage reguirement is the clectronics scctor. The
large multimational firms in that scctor are certainly not within the
government’s description of firms that could not comply with a reasonable minimun
wage. These companies arc making rccord profits cach year in large part duc to
the low wages paid to workers. Further, all of these companics were proviously
producing in countrics with substantially hirc wages than arc paid in Malaysia.

L0
r

Duc to thc absence of minimum wagc_legis;ation, and the government policy
prohibiting wnions for clectronics workers, the clectronics companics arc ablc
to pay wages that arc lower than other developed scctors of the  cconomy, and
certainly lower than thosce companics could pay and still make a healthy profit,
¥hen the Amcrican firms arc defending their flight to developing countrics from
the U.8., they uniformly doeny that kigh Amcrican labor costs arc the reason since
labor costs arc a small fraction of total operating costs., Yot, once in HMalavsia,
they claim that any increasc in wagces will drive thom to bankrupicy duc to the
Ficree "forcign competition,” Sincc most of the world’'s cloctronics companics arc :
making their chips within ¥Yards of cachother in Malavsia’s froe trade zoncs. ansd :
all of theer arc gctting the benefit of the artificially suppressced wagos in
Malaysia, it is difficult to imagine who they arc competing with that would gain
an advantage if clectronics workers® wages were uniformly increascd.

A uscful comparison in agscssing the windfall that the cicetronics
Companics are cnjoying becausce of the abscnce of unions in the industry and the

lack of a2 minimum wagce law is provided by the partially unionizeod clectrical
scctor. According to onc knowledgcablc union official, the average starting wagc
~im an clectromics company is approximately $100 (Malavsian) lower por month than
in the clectrical scetor. The wages in ncither industry arc sufficicnf to allow
a worker to provide the basic ncccessitics for his or her family,*** but the

1 R. Marshall, Jobs: The Shifting Structure of Global
Emplo¥ment at p. 198, in J. Sewell and S. Tucker, Growth, Exports
and Jobs in a Changing World Economy: Ascnda 1988 {1988).

11 _
1 vost of the starting production workers in the cloctronics
r arc fcemale, 78% of total complovyment in 1986 was female and
few fomales held positions above cntry level production
ators. This is onc rcasoen the government scems indifferent to
¢ low wages paid for thesze jobs. No onc has asscrted with any
iction that the starting wagces in the clcctronics industry
ould come close to mecting the ncods of a worker with dewendents,
s arc simply not regarded as  the primary brecadwinners,
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subatantial diffcrcence illustrates the fallacy of the sovernment’s asscerted
rcazon for not having a minimum wagc. Clearly, the clectronics firms, which arc
ocften next-door to the clectrical firms in Malaysia's many frcc trade zoncs,
could afford to pay at lcast the standard in the clectrical scetor, where similar
companics arc managing to make incrcascd profits cach year even paying the higher
ratce, Iromically, the clectrical companics themsclves asscerted an inability te
pay increasced wasges when unions first started organizing them, but this has not

“proven truc.,

At a pinimum, the government could mect its responsibility to "take stops”
“under GSP by applying a minisum wagce to its large industrial scctor dominated by
forcign multinatiomals. Imnstead, the government contimues to  lure forcisn
investment by promisins potential investors cheap, cducated laborers. In the
clectronics scctor, the promisc also includes docile fomales who arce obedient to
authority.™’ The Malaysian sgovernment oven went against Islamic pressurces to
kceep women out of the worktorce and cxcempted clectronics companics tfrom the
_Emplﬁgmcnt Act’s prohibition of reguiring women to work botween 10 p.m. and
a.m,.

on

The failurc to provide for a minimum wagce with the resuit that wmany of the
workers arc paid lgss than a rcasonable subsistenoe wagce coven in the wealthy
industrial scctor, ! is itseclf ”uiflblLut to find that the Halaysian fovoerument
haz not complicd with the GSP standard. But the government takes a turther stop
and systematically suppresses wagcs thruuah a scrics of policics,

=

Amcng the policics the government utilizes to suppress wagcs arc!

——thc abs of a minimum wagce law;

-~dcnial of the rights to organize and barsgain collectively to provent
unicns from demanding fair wagcs; ’

——the failurce to cnforecc laws that protect workers in their cfforts to

rt demands;

--cxpress promises to investors that the Zovernment will provide chcap
Yabor;

——asscrtion of a rceent policy that would allow for the lowering of wagces.
Along with the Malaysian Enploycor s’ Fcderation and other managcement groups

£

il

rcgardless of whether they arce in faect supporting their familic
Se¢e, o.2, Grace, supra note 26 at 15-22. '

121 A discussion of the living conditions of the workers in
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including the MAEI, the fovernncnt has been advocating a systom of flukl—“d:Ch
that would allow cmpluv crs to make adjustments to tsL‘U11’4V low wazes only if
productivity and profits met'aspecific goal. This would cnd any incromental
increascs bascd on cox L of living and seriority, and would not adjust wages to
reflect trq; in the past workers have not bnnutlttcd from m ‘oductivity or profit

increascs;le

—~pbromotion of thc usc of contract lakbopr from Bangladesh, Thailand, the
Philippines and Indomesia to cnsurc a surplus of workers Willing te work for ilow
wvages; :

-—crcation of spccial LXmetluna to facilitate the grcatdér uzc of
politically and socially powerless fomale workcrs; and -

~—forced usc of compulscery arbitration of contract disputes in the
induotrlal courts where government policy is to deny reasonable demands for Wagc
increascs

If Malaysian workers were lesg expemsive imply due to market forces and
al CUddlt;UﬁS, ‘then the government could ¢baLrt a legitimate comparative
rtaéL. Bowever, Malayzian workers are cheap duc to the SOVCrng
rvention to kpr them that way and deprive them of a rcasonabl
1ving. This type of conduct warrants GoP removal in and of itsclf
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The basic p;LElSL of GSP is to help a country and its wo lkers develop an

ceconomy that will sharc the benefits of development to all. Mala ia has uscd GRP
to lurc investors at the cxpensce of workers so that multination ai firms and the
Malaysian clitc are gctting a windfall, subsidized by the Amer can taxpayvers,
hhllL the ma1ur1tv of Malaysian workers struggle to survive. '

If all or most of the daldv sian workers in fact Woere pald above an
aCLLPtdulL Binimum wage, then ars fuably thore would be compliance regardicss of
the government's policics, Howevier, an ox camination of the cost of tiving in both
Ruala Lumpur and Penang, both relatively cxpensive citics wherco the largest fred
trade zoncs are and the unorganized workers remain at the mercy of emplovyors for
wagc scales, reveals that CYen luuﬁ term workers in inx YEC American clcctronics
companics arc not being paid an “"accoptable™ wage, The difference betweon what

[y

they arL puld and a truly livaklce W4gc can be attributed to sovernmncent wag
suppression policics,

Te cxaminc living standards for long term electronics workers in Kuala

The governmcnt initially commissioncd g study on =«

"flexiwage system” and then formally proposcd its adoption throuszh
the Minister of Human Resources Lim Ah Lek,  Sce, c.&., Thce Star,
March 15, 1990 and The New Straits Timcs, March 15 vy, 1980. A copy of
both of these articlcs iz attached as Exhibit 27. The MTUC objccted
to this proposal and again called for 1aticonal minimum wago

legislation. The New Straits Times, March 16, 1990, A copy of
article is attachnd as Exhibit 24,
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Lumpur and Penang, the Fund surveyed numercus cmployeces and simply asked them t
list what a their regular monthly coxpenscs were. Five of the many comployce
interviewed had been employed for over 10 years and their living cxpconses arc
provided below. Three of the coployces worked at Advanced Micro Devices in Penang
and had worked their for 11, 13 and 14 ycars; the other two worked at Harris
901id State {now Harris Advancced Technology) for 10 and 12 years. All were
unmarricd females and held the position rescerved for females, production
opcerator. Each of them came from ru ural villagcs in ordcr to cbtain cmployment,
Four of them stated that they had only pructud to st&v a fcw years, save BONCY,
and rcturn home to marry and start a small busin . The other said that she had
no particular plans when she came to the city tu wurL.

w o

Their gross salary range was $460 to 8520, All LmDiUVLLa arc reguired by
law to pay 9% of their salary to the Employce Provident Fund. The living cxponscs
were ncarly identical in both citics.

The following chart provides the range of response for cach item of CXPCRSC
as wcll as the averase:

Ttem Monthly Pxpensce Ransc (Malavsian 8) Averagc

Food £150 - 825 $187.50
Rent ' ' : $40 - B85% 362,50

Clothing | $40 -  SEO®E $50.60
Houschold Zoods and toilctrics. $35 - 350 $42.350

ﬁcncy scgt-to family ‘ 30 - $200 $100.00

Transportation $10 - S45¥xx $27.50

-Entertainment {movics) | $10 - _530 $20.00

TOTAL AYERAG E MONTHLY EXPENSES ‘ £490.00

¥ All but onc of the ront figurces were $40 to $50 per month. This ropresents thc
typical situation in which five or zix workers gharce a two or thrco room flat
that gocs for $240 - $300 per month. The one worker who paid 885 was rcnting a
.:,ma.ll onc room flat that she sharcd with onc other person.

¥* This was bascd on a yecarly ave rage divided by 12,

%% A1l of the workers were given transportation to and from work by their

cmployers., This expensc ropresonis transportation for crrands, groccerics or
social visits,
Whilc not absolutely precise, the figures provide a represcntative picture

of the cost of living for a singlc, long tcrm cmployee of an Amcrican clcctronics
firm. Bcecausce the workers surveyed were long term cmployeces, their salarics
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permitted them to mect their respective basic expensces. ‘However, in order to
survive, all but one of them had to ghare housing with four or five other poople,
All of them stated that they had to work overtime regularly in order to buy
clothes or scnd moncy to their familics,

¥hether the workers surveyed wore paid an "acceptable” wage is guite
doubtful. Thosc at the lower end of the salary range could not possibly atford
the luxurics of scnding moncy to their familics or Zoing to a movic CHCC a month.
Certainly none of the workers could aftford to have a family. The baszic premisc
of the wagc system is that the workers will tolerate the conditions for a whilc
and rcturn to theip villages at zome point to marry and raisc¢ a family, Yot the
five women surveyed were all over 30, well past the traditional age of marriage
in Malaysia, Thus, whilc the exploitative system of bringing young girls from
villages to work in factorics for a few years is basced on the assumption that
they will have new opportunitices once they return home, it ig not supported by
the facts, The woman arc increcasingly remaining at theipe Jobs while thoy make a
futile cffort to save money, '

issuc is how the workers who make substantially lcs

The morc troubling
than the workers surveyed arc ablc to survive. Many small companics pay salaries
substantially lower than thosce paid in the nultinationals, and starting salarics
in the muitinationals ape substantially lower than that paid to the long term
coployecs, The Penang Development Corp., a government cntity that functions muck
like a "chamber of commeree” for Ponang’s free trade zones, published a Wagc
survcey which-provi ¢S the median salarics for wvaricus job catcgorics as of
December 31, igge, i '

30

The chart combines th¢ higher paying clectrical companics with the
clectronics cokpanics with the clectronics 50 mo differentiate isg rossible, The
survey indicates the median daily salary for an umskillcd broduction cperator.in
an clcctroniC$/clcctrical firm, the highest baying industry on the chart, is
$3.00. Bascd on the average 26 days per month that the workers can work, the
total monthly salary is $234. A skiticd production opcrator makes $13 por day or
$338 per month, ¥ithout working substantiaiovertime, clearly most of the workers
in thesc catczorics, which constitute the vasgt Bajority of the Workers, could not
mecet the average basic cxpenscs of living idemtitfied in the Fund'sg SUrvoy,

Cnc worker interviewed who madce 8240 per month stated that
she had to do without cverything but basic food during months in which sho
Lot abkle to work substantial overtime. -She said that the five other poople who
sharcd her houae helped cach other whenever they could. Other wrokers reduced
tXpenscs by sharing their one or two-room apartmcnts with up to 12 pcople who
slecp in shifts, '

The Malaysian government  apparcntly does not attempt to identify an
accurate poverty linc for industrial workers, There isa program in place to hcolp
the rural poor, particularly "smallhclders,“ which arc familics that own zmall
rubbcer farms, The government asserted that in 1985, 40% of the smallholdors
carncd less than 8200 (Malaysian) per month and this was the basic tor

123 A copy of the salary survey ig attached as Exhibit 29,




iwplenenting a poverty cradication program.l“ Yot, in 1980, many workers in
¥uala Lumpur, Pcnang and other cxpensive, developed arcas must survive on less
than $240 por month because of government policics to suppress wagces,

RLgardlusa of any arbitrarily detined poverty level that the government may
#asscrt, poverty is not the stahdard GSP cligibility ig dependent on whether the

:x_:;uvcrumuxt provides for an "acccptable” minimum wage. The conditions that workers

mast cndurc working for artificially low wages do not meet this standard.
Acceptable standards will vary from country to country and Malaysia must be
Judged by its success. Onc union official commented that whencever he raiscs the
issuc of minimum wagces with the government, he is told thet wages arce high in
Malaysia comparcd to Bangladesh and Indoncsia. Yot whemever the government talks
mbout productivity of Malaysian workers, thoy arc comparcd to Taiwan, Korca and
Singapore. "Give us Korca's or Taiwan’s wages and we will meet  their
productivity,”" he stated. '

By all baromcters, the Malaysian cconomy is booming, ¥ct workers have not
wet been permitted to participate in the success becausce, in the words of the
Minister of Human Besources, granting them "minimum living wages . . . would lead
£o an incrcase in productiom costs.' This admission cstablishes both that it is
the government's policy not to provide for a minimum wagc as reguired by GSP, and

“£hat the government continucs to systematically suppress wagces and doeny w
a "minimum living wagce" in order to attract ipvestment. '

Even accepting Malaysia’s other rationale for not having a Eil
that small rural companics could not pay the same as large multinati
ot excuse the failurce to apply a reasonable standard to the multina
arc getting a windfall after having fled the substantial l¥ higher wa ga:s in thei
home countries, Accordingly, Malaysia’s GSP status must be terminated for its
admitted failurc to comply with an cxprcss reguirement of the GEP worker rights
standard. ‘
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‘2. The Malavsian Government Docs Not Provide Acceptablc Conditions to
Assurc the Health and Safcty of Workers.

Health and safcty regulation, like wages, will vary from country to
country, but the subcommittee is roguirced to determine whother the conditions in
a particular country arc acccptable. Malaygia boasts a highly developed
imdustrial basc with incrcasingly sophisticated technology, yet its regulation
of worker safety and health remains at the lovel of a country that is primarily
agrarian. ‘ ‘

The omly legislation governing industrial health and safety iz the
Factorics and Hachinces Act. It was passcd to regulate boilers and other cguipment
uscd in tin production at the start of Malaysia's industrialization. It has boen
amended through regulations to monitor worker cxposurce to lcad, noisc, mincral
duast and asbesztos. There is no legislation to address the now hazards that have
been brought to the country in the last decade, including cxposurc to chemicals

3] ’ B .
B Sco, c.®, The Star, DC' mbecr 29, 1834, A copy of
b ] It

Articlec is attached as Exhibit 30,
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sced in the clectronics industry, low level radiation, cyc damagc from using

inspection cquipment in the clectronics industry, brown lung from cotton duzt in
the textile industry, and various other chemicals that in many cascs the workers
¢an mot ¢ven name. ' ' '

One concerned union official =aid, "thC‘EOVCPHMCHt is zo ghort gighted, The
hew discases from chemical and radiation cxposure talke 15 or 20 years to develop,
Since the workers arc not sick now, the government is doing nothing., But we arce
rcaching the point where some of our workcers arc approaching 15 years of cxposurc
and we arc suddenly going to sce how scrious the problem is, There ave so many

Bultinationals using chemicals herc that arc banncd in their own countrics,™
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In the plantation scector it ig widcly reported tha i 5
baraguat and various derivatives of agent orange to defoliate, At E>st, they arc
¥ 5

given paper masks to protect them while breathing the

Even in industrics that are covered by regulations, focilities are rarcly
inspected more than once ¢very two ycars. One union official indicated that when
inspections arc conducted, the inspector often tolics onemployer represcntations
and that corruption is widczpread,

The govermment of Malaysia has an obligation to its workers to protect them
with mcazonable regulation of the hazardous industrics that it ig aggressively
luring to Malaysia, ¥hile policing the rezulations will involve ccrtain expenscs,
at prescent the governmont is doing virtually nothing. Given its record in othep
arcas, it sccms likely that this is because of the sanmc desire to lure investors,
¥ho in addition to wanting chcap labor, also do not want to be burdened with
costly health and safety regulations.

Providing for the health and safety of its workers iz not eptional; the
sovernment of Malaysia is required to do so az a condition to recciving GSPp
benefits, '

scrimination in the ¥orkolace

3. The Malaveian Government Permits Gend =
Female VWorkers,

and Does Nothins to Prohibit Scxual Harassment

r Di
-t‘

. The reguirement that a gG3p cligible government provide "acceptable
conditions of work with respect to . . . oeccupational satfoty and health" mpust
ccrtaimly include g policy to provent gcnder  discrimination “and  scxual
harassment. The ILO has long required member states to provide an atmosphore frec
of gcndcr-discrimination and scxual harassment, The Malaysian governnent actualls
cncourages gendor discrimination and docs nothing to prevent scxual harassment,

Once again the best example of the Malaysian Fovernment's
failurc to conply with intcrnationally recognized worker rights is provided by
the clectronics scctor. As has becen proviously discusscd, the multinational
clectronics companics prefer female workers becausc they arc believed to be
docile and chedient to authority, Further, woman can be paid lossg moncy. The
gcncrally accepted cxplanation offercd by thc multinationals is that the women
arc morc dexterous and can be traincd more cagily than men to perform the
routinized, repetitive tasks invelved in scmiconductor asscmbly, The Malavsian
government not only permits this differential trcatment, but has moditficd
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policicz to allow women to do shift worL to moct the clectronics industry’s
demand for female workers.

Virtually cvery multinational clectromics company restricts its hiring
production operators, the entry level position, to fomales. A random sampling of

o)
e

chployment ads placed by Amcrican, Japancse and Europcan clectronics companics

reveals  that all of  them specify they arc sceking “"female production
opcrators, " Comparics that do not place ads post notices ﬁl thcir bulletin
boards likewisce sccking females for the low level positions,®

Gender  discrimination alse oxtends to  training opportunitics  and
propmotions. A common complaint of fomale production opcrators is that they arc
not traincd to assume more responsibility becausce the better paying be arc
rescrved for men, who are presumed to be the primary breadwinners.'™ Also,
women arc cxpected to work a fow ycars and return to their govermment-cncouraged
duty'iﬁu fulfill Primc Ministcr Mahathir's quota of bearing five children
cach,

To makc matters worse, the multinationals also reguire the women to be
young., For cxample, Texas l?strumcnts’ ad reguires the female applicants to be
"between 17-25 ygars old. WY crundiz specifies that it wants its tcmglua to bo
"between 16-30," and JVC limits applicants to thosc between 18-23, 1

‘A further hardship the women workers suffer "is that when o company =ocl
to reduce its payroll costs, it will retrench the older workers who have beocome
relatively cxpensive due to yearly incrememtal incrcascs. This violates the
normal practice of "last in, first out, so the companics must duv*gr protoxtual
reasons to explain a termination for causc or clsc bdn.lhuc the workers to resisn
"voluntarily" to avoid termination, For cxamplc, in late 14‘3 Advanced Micro
Devices retrenched approxieately 900 workers, most of whom were scunisr cmploveos,
mcaning they had boen with the company morc than cight yoars amd werce arcund 30
vears old. Only 14 of these workers were bold cnough to overcome their fear of
blacklisting and cultural inhibitions to go to the MTUC Scrvice Centcr in Pecnansg
and scck legal assistance., After a legal battle of over a, year, the company
finally agreccd to rcinstate the 14, Relicf was not cxtcndud tu thé others who
did not participatc in the legal action, and most of them were unable to apply

N T

RE Exhibits 31-36 arc =zamplcs of ads placcd in Malay
newspapers from April 17 to May 8, 1990.

15 Various intcervicws with clectronics workers.,
2! yarious intervicws. Sce also, Gracc, supra note 26 at p
]
128 E.82., Grace, gupra notc 26 at 18-19.
12 o . il sL s
Scce Exhibit 31.
130 o iy s
S5¢e Exhibit 31.

Bl see Exhibit 34,
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their limited skills in other clectronics companics duc to the preference for
younger female workers,

As a function of a predominantly female workforee being governcd by an
almost CEplusivcly malce supervisor foree, scxual harassment s widely
reported, e Women in the cleetronics scctor, as well as textiics, clectrical
and other industrial scctors, arc subjccted to requests for sexual favors in
return for better assignments, protcction from retrenchment or, most bluntly, to
avoid discharge, The female clectrical workers arc particularly suscceptible to
harassment because they are ty¥pically young and have left their villages to work
in the factorics of the larger citics. Ipey arce refoerred to as “mi "
which translates roughly to "hot stuft."™ This merely roflocts
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that thc female
-workers arc regarded as less orthodox and MoOre approachablc,

In contrast, women who arc more traditional moslens wear a tundung or veil,
which makes them distinct in appecarance. The purposc of the veil in Isiamic
culture is so the woman will not hersclf commit a sin by tempting a male with her
body. Thus, an orthodox Izlamic woman who complains of sexual harassment will b
admitting to sin beeause she caused her male Supcrvisor to become arcused, Thi
scts up a perfect system for unremedicd harassment,

Even it a woman wanted to complain, therc iz little in the way of legal
protecetion, The criminal law in Malaysia docs prohibit scxual assault, but there
is no law decaling with scxual haraszsment in the workplace., Thus, the only remedy
available to a female worker is to filc a police report against her supcrvisor
in responsc to scxual harassment. .

In the only casec that the Pund was able to dizcover in which a femalc
worker did file a police report against her supcrvisor, cven though it is widely
acknowledsed that scxual harazsment is common, the police ridiculed the woman and
told her that her reputation would be ruined if she brought public chargces that
her supervisor forced her to have sex with him. When the woman insisted that she
wanted to File a complaint, the male intervicwcrs nade her describe in great
detail the naturc of the sexual cncounter,

The Pund was unable to determine whether action had been taken azainst the
supcrvisor., The case docs demenstrate, however, the extont of the wroklcm.
¥ithout sonc form of protection for these female workers, cuplovers will continuc
to takc advantagc of the fact that it is cxtremcly uniikely that any victin will
complain and go through the public humiliation in a largeiy Izlamic country, of
admitting to having had scx under cven forced circumstances.

It is not uwnusual for 4 supcrvisor to discharge an unwilling victim of
harassment for a prectextual reaszon, Azain, the supervisor can bcArclatifcly
certain that the worker will be too ashamed to publicly complain. The MTUC
Scrvice Center in Pecnang reported that it receives numcrous reports of sexual

132 Various intcrvicws, Sce_also, Gracc, gupra note 26 atf53.

133 Sce, ¢.2., Brave Now World, in Far Eastcrn Economic Revicw,
Decenmbor 21, 1889 at rp. 32-34. :

64



harassment followed by pretextual termination, but once the victims arc fully
appriscd of the realitics of the Legal process, they decline to pursuc their
rights. Again, there is but a sinsle cxample of a casc in which wrongstfully
terninated women decided to pursuce their case. Four cmployecs of Bontec, a Fronoh g
clecctronics company in Penang, werce terminated by a supcorvisor who constantly C/
madc suggestive remarks and touchoed the women, When they refused his advances,

he terminated them and claimed they had taken a day’s lcave without permission.

The women were terminated on March 21, 1887. No hearing has been held yot. Thus,
<ven if they prevail, their cxample will be a  further discouragement to other
workers who would not want to cmdurce the public frauma for the years that it
would take to cven get a hearing.

No workcers should be subjcct to gender discrimimation and scxual
lharassment at this point im time. That such barbaric behavior is occurring in
multinatiomal companies, including Amcrican companics, and that all of the
multinational clectronies companics at the very least hire female production
operators so they can be paid less than men would require, is shocking. Thesc
conpanics apparcntly foeol mo moral roesponsibility and respond only to foreed
comnpliance with minimal standards of dceeney in the workplace. Hopefully the
Amcrican government will mot conmdonc this behavior and reguirce the Amcrican
faxpaycrs to subsidize this particularly heinous form of worker cxploitation.

I1T. CORCLUSION ' :

The government of Malayzia is an cxtrome cxample of =
protect worker rights., The only progress made sinoc the last petiti
the period when the government was under rovicew. As soon as the
removal was lifted, the government roturncd to businces as usual
kave deteriorated cven further.

In virtually all of the five roguircments for complianhce
worker rights standard, the government has continucd its blatant violations., Th
problem is particularly acutc becausc of strong cvidence that the governmen
acting in responsc to intense pressurc from the many multinaticnals, includineg
the Amcrican clectronics fizrms im the MAEI, that have invested in Malays

lizhitly tolerate a change im their currcnt safe haven,

The only way to improve worker rights for Malaysian workers is to remove
G3P benefits until the government actually complics with the standard. Althoush
V. David’s expericnce in prison for advocating GSP removal is fresh on their
minds, there is a growing conscnsus among concernced labor lcaders that the threat
of GSP rcmoval may be the only hope for real progress in worker rights.

Following the AFL-CIO's 1988 pctiticn, Prime Minister Mahathir was widely
gauoted stating that the AFL-CIO was trying to hurt Malaysian workers by
attenpting to terminate Malaysia's GSP benctits, He hounded V. David in the press
32 and rcpcatedly asscerted that V. David likewise was taking food from the mouths
of Malaysian workers for initially supporting the petition. Such comments werce
ohviously designed to divert attention from the true issuce of the sgystematic
denial of worker rights by the sovernment of Malaysia,

65

T A L B e e R D




The responsibility for the conscquctices of GSP removal rests squarcly with
Primc Minister Mahatir and the governnent's repressive policics, G3P benetits arc
a privilezge conferred upon countrics that respect worker rights, not an
inducement to lure investors who scck a free zone from the civilized world.

The Fund and itg members from the human rights, -lakor, government,
rcligious and academic communitics have but one goal in filing this pectiticn -
foreing the Halaysian government and the cmployer community to respect the rights
of Malaysian workers 50 they can acquire a faip sharc of Malaysia's rokarkablc
CConomic¢ progress. Faced with the dilemma of whether to file, the choice was
clear - the cxtreme denial of worker rights and the curront vlans by the
government to further restrict thosc rights reguires the only coursc available,
Thc:opportunity to restore the privilcgze of G3p benetits, Like the rcsponsibility
for the rcmoval, rcsts with the Malaysian government.



