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The GSP Subcommittee of the Trade Policy Staff Committee
conducted the first level of interagency consideration of three
petitions challenging the continuing preference-eligibility of
Guatemala under the U.S. Generalized System of Preferences. The
challenge was based on allegations brought forward by the
petitioners regarding Guatemala’s failure to satisfy the GSP’s
mandatory eligibility criterion in section 502 (b) (7) of the Trade
Act of 1974, as amended, -

"... the President shall not designate any country a
beneficiary developing country under this section--if such
country has not taken or is not taking steps to afford
internationally recognized worker rights to workers in the
country."

For the purpose of examining the petitions, the term
"internationally recognized worker rights" was defined as
detailed in section 502(a) (4) of the Trade Act of 1974, as
amended.

The petitions in question were filed by the AFL-CIO, the New
York Labor Committee in Support of Democracy and Human Rights in
El Ssalvador (referred to below as the NYLC), and a group of
organizations including the International Labor Rights Education
and Research Fund (ILRERF), the U.S./Guatemala Labor Education
Project, the United Electrical, Radio & Machine Workers of
America, the Amalgamated Clothing and Textile Workers Union, the
United Food and Commercial Workers International Union, and the
International Union of Food and Allied Workers'’ Associations,
North America (referred to below as ILRERF et al).

The examination was conducted under the terms of Part 2007 of
the Requlations of the United States’ Trade Representative
Pertaining to the Eligibility of Articles and Countries for the
Generalized System of Preferences Program (GSP [15 CFR Part
20071]) .

At the onset of its examination of the petitions, the
Subcommittee recalled that Guatemala had been the subject of five
previous requests for reviews of internationally recognized
worker rights. The first request, made by the AFL-CIO, was made
as part of the Congressionally-mandated General Review of the GSP
program in 1985-1986. This request was accepted for review and,
on January 2, 1987, the President determined that Guatemala had
been found to be ta ing steps to provide internationally

recognized worker Tights.

In the wake of the President’s 1987 determination, requests
for further review were filed in the 1987, 1988, 1989, and 1990
Annual Reviews of the GSP. In each of these instances, the
Subcommittee determined that the petitions failed to satisfy
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VﬁXD the information requirements for a request laid out in Part

2007.2(a) (2). Specifically, the Subcommittee found in each case
that the petitions either 1) provided insufficient information -
relevant to the statutory provisions of the Trade Act of 1974, as
amended, 2) failed to clearly demonstrate that the information -
provided fell within the criteria of those same statutory
provisions, or 3) fgilggdggdprﬁcphf substantial new information
warranting further donsideration of the issue:

Part 2007.2(a)(2) "If a request submitted pursuant to Part
2007.0(b) does not conform to the requirements set forth
above, or if the redquest does not provide sufficient
information relevant to subsections 502 (b) or 502(c)[1°
U.5.C. 2642(b) and (c)] to warrant review, or if it is clear
from available information that the request does not fall
within the criteria of subsections 502(b) or 502(c), the
reguest shall not be accepted for review.'

Part 2007.0(b) (5) "If the subject matter of the reguest has
been reviewed pursuant to a previous request, the redquest
must include substantial new information warranting further
consideration of the issue.”

991)by the AFL-CIO, the NYLC, and ILRERF et al, established that
petitions again failed o satisfy the information
requirements for a request laid out in Parts 2007.2(a){(2) and
007 0(B) (5) . " Specifically, the Subcommittee found that 1) the
petitions failed to provide substantial new information, and 2)
that the information whidh wag provided was either not sufficient
to warrant another review or it was not clear that the
information provided fell within the Stq;utﬂry_prgxigigns.
_Therefore, the Subcommittee recommended that the petitions be
rejected for review.

<:;;;:§he subcommittee, in the case of the requests made in June
1

A more detailed account of the Subcommittee’s deliberations
follows. .

As it began its examination of the three petitions submitted
against Guatemala in the 1991 Annual Review, the Subcomnittee
observed that the petitions contained four broad categories of
allegations.

; As in previous years, the first type of information consists
. of a number of allegations of harassment or violence against

rrade unionists in which no plausible 1ink was made between the
incidents and the victims’/ trade union activities or between the
incidents and the statutory provisions of the 1974 Trade Act, as
amended. In all of these incidents, the Subcommittee observed, -
it nad either been unable to verify the allegation or received
information from the U.S5. Embassy ih Cuatemala City casting
material doubt on the relevance of the incidents to the specific
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worker rights outlined in the Trade Act. 1In this context, the
Subcommittee noted that at least one incident of this type, the
alleged "kidnapping, torture, and murder of...Lilian Elizabeth
Juarez Escobar by a Guatemalan death squad," was 1, r withdrawn
the petitioner on the grounds that it was "unrelated to labor

Specific alleged incidents of worker rights violations which
fell into this category of information include those relating to
Otto Ivan Rodrigquez, Olga Violeta Florez, Maria del Carmen
Anavizca, Victor Humberto Gonzalez Gamarra, Sebastian Velasquez
Mejia, Oscar Humberto Portillo, Petronilo Hernandez Valio, the
Trade Union of Guatemalan Workers (UNSITRAGUA), the National
Federation of Government Workers (FENASTEG), the E1 Pilar Sugar
Mill, Jose Leon Segura and other STINDE workers, the Sagastume
brothers, and DIGESA in San Marcos. A large number of these
alleged incidents, the Subcommittee observed, had been put
forward in previous petitions and/or discussed in various
editions of e 'y Report on Human Rights Practices.

While it viewed all such allegations of violence against
trade unionists with great seriousness, the Subcommittee recalled
its longstanding determination that these types of alleged
incidents cannot form the sole basis for an informationally
sufficient petition challenging a country’s eligibility under
section 502(b) (7) of the Trade Act of 1974, as amended. This
determination is based on the methodological difficulties of
ev i incidents as relevant Lo the worker rights

+;Eéﬁi§?2;2g€§h§?£Eﬁg”iaw and the pervasive procedural difficulties
in verifving such allegaticons, 1In this regard, the Subcommittee

"Violence is common in Guatemala. Many pecple of all
occupations have been victims of violence. [It is an error
to assume]...that whenever a union member is killed, he was
killed because of being a union member. This is simply

incorrect. We S€e no systematic pattern of violence directed
against unions by Securit forces.™

substantiated by the information presented in the petitions.
This sentiment, the Subcommittee noted, was echoed by the Country
Report on Human Rights Practices for 1990:
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nReliable evidence indicates that security forces and civil

patrols
the maj

committed, with almost total impunity, a majority of
or human rights abuses. These included extrajudicial

killings, torture, and disappearances of, among others, human

rights

activists, unionists, indigenous people, and street

chiidren. Whether supported by fact or merely spurious

informa
be the

sympathetic to the guerrillas."
o R

tion, the motive behind many of the abuses appears to
belief that the victims were somehow supportive of or
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The second broad category of information® presented in the

- - . N
/j% petitions ¢
v firings or
engaged 1in

government

onsists of allegations of government complicity in
other acts of retaliation against workers oOr unions
legitimate union activities, as well as alleged
attempts to interfere in workers’ organizations.

These firings and acts of retaliation are held to constitute a
systematic pattern of denial of the right to organize and bargain

collectivel

y. Regarding this second category of information, the

subcommittee noted that a substantial number of the allegations

us petitions against Guatemala

presented had been rgl§gQ_;gﬁpﬁﬁzlg__%___hf_amf_ﬁ
and dealt with by the Subcommittee in grea etayl. OQtherxr

allegations

in this category were materially flawed by their:

—=tged Tepresentation of the facts. T this regard, the
sgpcommittee noted that most 5T Tthe alleged acts of retaliation

occurred el
negotiation
these proce

ther during strikes, union organizing campaigns, OY
s over collective bargaining agreements. Each of
sses involves both unions and management, and

conflicting versions of the same events offered by the two sides
(i;iten cast material doubt on whether the allegations presented a
ttern of worker rights violations. .

In addi
nany allega
presentatio
allegations
faced a mor

rion to these two procedural objections--the fact that
tions had been previously raised, and one-sided

ns of facts--the subcommittee observed that the

which fell into this second category of information

e fundamental weakness. That-weakness 1s the inherent

e covernment of G a Lo afford its workers internationally

ecognized worker rights. In a free enterprise economic system

: result of concentrat inwwjmmgﬁnﬁnl—lemi ons.-in a
K;ET?QS number of individual private firms rather than on the efforts of
t
5& 3ub— i

where thegfdg

overnment does not control the business decigions of

private flrméy the Subcommittee believed it unreasonable to

expect all

reasonable,
gake a conc
enforce app

firings and retaliations to cease. What is

and of primary importance, i that the government
erted, good-faith, and reasonably effective effoprt to
Ticable Guatemalan laws in cases of firings and

anti-union
subconmitte

retaliation. After careful examination, the
e determined that the allegations presented in this

gsecond category of information ﬁgi;gQ,x;Lﬁgmgngzrata—that,Lbe

GCovern
thus were n
and new.

(o} make such an effort, and
either sufficient to warrant review nor substantial



Specific alleged incidents of worker rights violations which
fell into this category of information include those relating to
the Banco del Ejercito, Banco del Agro, Banco del Occidente,
Banco Metropolitano, Dong San, the municipal empioyees in
Escuintla, workers at the University of San Carlos, Auxilio
Posthumo del Magisterio, and CIDASA.

a number of allegations of worker rights violations resulting
from weaknesses in the content, administration, and enforcement
of Guatemalan laws, including labor laws. Although the
Subcommittee noted that it had exami revi of these
allegations in nearly identical form, it nonetheless reexamined
each because of its longstanding belief that questions of labor

of the protection of worker rights. If verified, the
Subcomnittee believed that allegations of this nature inherently
fell within the definition of information‘acceptable under Part
2007.2(a) (2) of the GSp regulations. In addition, because of the
importance it has long attached to questions of labor law, when
considering whether the petitions filed in the 1991 GSP Annual
Review presented "substantial new information" ag required by
Part 2007.0(b) (5), the Subcommittee further believed it
appropriate to take a relatively more flexible view. Even with a
more flexible view, however, the Subcommittee determined that
none of the allegations contained in this cateqgory of information
COUIltbe heTd o bresent "substantial new information, " and as
suc ulficient to warrant further review. The specific
allegations failing into this category of information are
detailed below.

"provisions of the [Guatemalan] Labor Code violate
international standards on the right of association” as well
as_the right to organize and bargain collectively (ILRERF ot
al) ‘

This allegation, the Subcommittee noted, was supported by a
list of articles of the Guatemalan labor code which allegedly

to address continuing violations of basic rights of association,

Regarding these allegations, the Subéommittee noted that a
virtually identical list 1 articles was included in

pages 13-16 of the petition filed by ILRERF et al in the 1990 gsp

W isavoNE
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Annual Review. The two broad allegations concerning the
deficiencies of the labor code with respect to the right to
organize and bargain collectively (that the labor code lacks both
a reinstatement remedy for workers discharged for union
organizing or union activity and a provision requiring employers
to bargain in good faith with a duly constituted union) were
similarly presented on page 15 of the same petition. the
gubcommit A _that it had commented on nearly identical
alisgations in the worker rights summary released in 1990, after

~€5 decision to recommend the Tejection of that year’s petitions.

Tn addition, the Subcommittee took note of the following language
from a report of the U.S. Embassy which directly addresses the
two broad allegations concerning the deficiencies of the labor
code with respect to the right to organize and bargain
collectively:

nwhile true that explicit provisions of the rLabor] Code
providing for reinstatement were removed in 1954, other
articles have the same effect in practice. Article 62 of the
Labor Code prohibits employers from "forcing or trying to
force employees, by whatever means, to withdraw from unions
or other legal groups to which they belong or wish to join.™"
Article 379 says that after a union or group of employees
notifies the Court that they have grounds to declare a
strike, "none of the parties may take reprisals against the
other nor prevent the exercise of their rights. ANy party
which violates this provision . . . must immediately remedy
the damage he hasg caused." This provision has been used to
reinstate workers. Article 380 says that in a conflict, the
court must approve "the termination of any labor contracts."

nphe Labor Code...provides that a union or an ad hoc group of
employees can present a grievance to the employer or the
court. If 25 percent of the work force supports the
petition, a Labor Court assures that the parties are
pvargaining or it convokes a veconciliation tribunal™ to
‘recomnmend a solution to the grievance. The latter is one
step for authorizing a legal strike. This in theory is more
effective than ordering bargaining in good faith because
employers may have to allow the Court to determine the
settlement.”

As it considered these allegations, as well as the allegation
that efforts by the Serrano government to pass a step~by-step
labor code reform "fail to address continuing violations of basic
rights of associlation, organizing and bargaining," the
cubcommittee observed that the salient issue was not whether or
not the Guatemalan Labor Code, in itself, provided an adeguate
level of worker rights protections. On this point, the
cubcommittee believed that ample evidence from ILO documents,
Embassy reports, various Country Reports on Human Rights
Practices, and GSP worker rights petitions existed which
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on consensus reached in Social Pact discussions between the
Government, private sector groups, and trade unions. Secondly,
the Subcommittee noted that the bill enjoyed relatively broad
support from members of UCN, which holds 40 out of 118 seats in
the Congress, and president Serrane and his party, the Solidarity
Action Movement (MAS), which holds 18 seats. And finally, the
subcommittee noted that the bill had already shown progress
through the Guatemalan legislative system by being reported out
of the Congressional Labor committee with a favorable
recommendation and passing its first of three readings on July
10. -

npenial or delay of union ledal recognition™ (AFL-CIO}
(ILRERF et al)

This allegation, the gubcommittee noted, contains two
distinct aspects. Regarding the first, that the complexity of
the trade union registration process itself constitutes a worker
rights violation, the cubcommittee noted that it had considered
this issue as presented on page 14 of the Lawyers Group petition
last year, and responded in its public worker rights summary.
The salient issue, the Subcommittee recalled, was that despite
the recognized shortcomings of the union registration process,
rhe Government-of Guatemala continued to recognize a substantial
nunber of new trade unions, thereby adequately protecting the
right to organize and bargain collectively. The second aspect of
the allegation, that during the first half of 1291 the new
Government had ceased to recognize new trade unions, was by
nature new, and the subcommittee considered it at length.

Discussion of this issue 1s presented in a later section below.

The Government tolerates the use of golidarisme by Guatemalan
employers, which is designed solely to attack and destroy the
right to organize and bargain collectively.

As it considered this allegation, the Subcomnittee noted that
allegations of worker rights violatiocns stemming from o
nsolidarismo" have been presented in a number of petitions
submitted in previous GSP Annual Reviews, most recently in the
petition filed by the Lawyers Group in 1990. Despite the fact
that no credible new information, substantial or otherwise, was
presented in the 1991 petitions, the gubcommittee again examined
the question because of the evident seriousness with which
petitioners have viewed the issue.

Regarding the solidarismo movement and its relationship to
internationally recognized worker rights, the Subcomnittee
observed again.that the central issue was not whether Guatemalan-
private sector employers favored solidarsimo and viewed it as a
preferred alternative to trade unionism. 1In the view of the
cubcommittee, ample evidence indicates that Guatemalan employers
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do promote solidarismo. This evidence has been consistently
verified by the U.s. Embassy in Guatemala City, most notably in
the report cited in the 1990 worker rights summary. Because of
the impossibili of controlling the business decisions of
riVEEE“TT”’Eﬂiﬁxgbfree enterprise economy, the Subcommittee dig
not view the-existence of soldarismo in itself or employers’
promotion of solidarismo as prima facie proof of a worker rights
violation. More critical to a discussion of worker rights, the
Subcommittee determined, was the Government’s attitude toward
solidarismo, including the legal framework established for
solidarismo and the manner in which the Government managed the
relationship between legitimate workers’ organizations and
solidarismo associations.

In this context, the Subcommittee observed that record of the
overnment of Guatemala toward solidarismo was clear. The
Government has consistently refused to register solidarismo

associations the right to perform functions which Guatemalan
law reserves for trade unions, such as negotiating and signing
ollective contracts. as the following pbassage from a report
from the U.s. Embassy makes clear, Guatemalan courts have ruled
that solidarismo associations may not function as trade unions
and may only exist as civic organizations:

<i:ssociations as trade unions, and has thus denied the 7

"A union-inspired appeal to the Constitutional Court
challenged the Government’s decision last September to grant

In the Subcommittee’s view, a legal framework which reserves
for legitimate trade unions the functions protected under the
Labor Code, vet permits solidarismo associations to exist as
civigc organizations, is acceptable from a worker rights
standpoint provided that the Government does not permit
solidarismo associations to function in a way which serves to
materially limit the exercise of the right of association by
impairing the ability of unions to operate. Despite the
allegations of petitioners to the contrary, the Subcommittee
observed that the record was clear that unions continued to
operate in the face of nanagement attempts to organize
solidarismo associations, thus demonstrating that the legal
framework for solidarismo adequately protected the right of
legitimate worker organizations to organize and bargain
collectively. In this respect, the Subcommittee noted the
following language from a report of the U.S. Embassy:
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nTn the real world, the five percent of pay a worker is
required to contribute to the solidarista organization is
more than union dues. aolidarismo is relatively expensive
for both workers and employers. Unions which protect their
members interests have little trouble competing with -
solidarismo....Although solidarismo is critical of unions, an
individual worker is not forced to choose between the two, he
can belong to both."

Inadeguate enforcement of the minimum wagde, child labor laws, -
and health and safety requlations (NYLC, AFL-CIO)

nthe Ministry of Labor’s failure to apply the {Laborl Code
and the Labor Court’s maladministration of labor -justice
resulted in further violations of worker rights." (ILRERF et

al)

Purning to the above allegations concerning the enforcement,
administration, and adjudication of cuatemalan labor laws, the
gubcommittee noted that with minor exceptions, it had dealt with
virtually identical allegations in previous GSP worker rights
petitions, most recently in pages 17-18 of the 1990 Lawyers Jroup
petition. According to both that petition and the 1991 petition -
filed by ILRERF et al, cuatemalan employers routinely bar entry
+o labor inspectors and refuse o turn over bhooks and records.
According to the ILRERF et al petition, the labor inspectors
themselves are too few in number and are grossly underpaid and
susceptible to bribes. The Labor Courts, in the view of the
TILRERF et al group, rarely issue compliance orders, and those
orders that are issued are not enforced. Furthermore, despite
Labor Code provisions allowing first-level proceedings in the
T.abor Courts to be entirely oral, the ILRERF et al petition
alleges that Labor court judges demand written materials, a
practice which allegedly denies labor justice to many workers
incapable of conducting a written argument and unable to afford
an attorney. In addition to these previously presented
allegations, the NYLC and AFL-CIO petitions contained a number of
allegations of a failure of the Government of Guatemala to
adequately enforce its labor laws in the maguila sector.

As it considered these allegations, the Subcommittee noted
that a number of sources have consistently noted the inadequacies
in the enforcement and administration of labor law in Guatemala,
including Embassy reporting and various Country Reports on Human
Rights Practices. In this respect, the gubcommittee observed
that inadequate legal and administrative enforcement is a problem’
which extends beyond labor issues in Cuatemala, and is to a lardge
‘extent the result of cuatemala’s relatively low ievel of
socicecononic development and ongoing insurgency. Such root
2 aaministrative egal inefiiciencies, the
subcommittee recognized, would only gradually be resolved, and as
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a result the Subcommittee believed it unreasonable to expect such
problems to be solved overnight. The more salient issue, the
Subcommittee determined, was whether the Government was making
Progress to ameliorate the recognized inadequate enforcement and
adjudication of the Guatemalan labor laws,

presented under these allegations was not sufficient to warrant
review in the sense of Part 2007.2(a)(2) 1In reaching this

determination, the Subcommittee placeq great weight on the
important ang highly-publicized campaign to increase Labor Code

massive infusion of additional resources and is reorganizing
its existing starr. The changes should help to improve the
work of the labor inspectors. The inspectors do have
compulsive authority under Guatemalan -law. TIf they are

plant. This authority is seldom used since it obviously
makes their work more difficult. Inspectors, however, do go
to court to ask for punishment of managers,®

laws regarding conditions of work] have been dramatic, e.g.,
such as the blunt report on maquila problems... Without doub

"[It is incorrect to state that)...the Labor Code does not
compel attendance at Judicial hearings. Aarticle 382 compels
attendance. It isg true, however, that the employer
representative on the conciliation tribunal, a supposedly
neutral third party, often fails to appear which obstructs
the formation of the tribunal,»

Regarding the ¢Tpasa trade union dispute: "Despite political
pressure from Mayora Dawe, the new Minister of Labor has
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continued to insist that the company rehire the union
leaders. The case is now before the courts. This is one of
the cases which will test the Serrano Government’s ability to
use Labor Courts effectively."

Forced, physical labor is a recurring and reqular part of
mandatory service in Civil Defense Committees, thus violating
the prohibition on forced or compulsory labor.

This allegation, the Subcommittee noted, has been presented
in a nearly identical form in a number of petitions dating back
to 1988. In response, the Subcommittee has commented repeatedly
on the relevance of the issue to the worker rights outlined in
the 1974 Trade Act, as amended, most recently in a lengthy
discussion of the issue in its 1990 worker rights summary of
cuatemala. On each occasion, the Subcommittee has noted that the
U.N Convention on Forced Labor allows conscription into military
service and that no convincing information exists which
demonstrates a systematic pattern of forced labor among civil
Patrols. Regarding this year’s ILRERF petition, despite the
undocumented claim that unremunerated labor is a regular part of
civil Patrol activity, the Subcommittee again concluded that the
information presented did not address a valid worker rights
issues as required by Part 2007.2{a) (2). This conclusion, the
subcommittee noted, was supported by both reports from the U.S5.
Embassy and the 1991 Country Report of Human Rights Report for
Guatemala: )

"The TLO Convention on Forced Labor allows military
conscription and honors civic obligations. civil Defense
patrols, while theoretically voluntary in nature, are
commonly seen as a civic obligation in conflictive areas.
aAbolishing the patrols is one of the issues being debated in
the negotiations for a peace settlement. While there are
many human rights problems with the patrols, there is no
systematic pattern of forced labor involved in membership in
the civil patrols." (Embassy Report)

"There are allegations that civil defense patrols have
violated the prohibition against forced labor. There were
credible isolated instances of unpaid patrolmen being used
for road work, building barracks, orx cutting firewood. No
systematic pattern of such abuse has been established."”
(Human Rights Report)

The fourth and final category of information considered by
the Subcommittee consisted of two broad allegations of worker
rights violations which had not been submitted previously in
their present forms, and thus could be held to be "new." After



13

careful analysis of each petition, the Subcommittee determined
that these two allegations, which dealt with the issues of labor
code enforcement in the Guatemalan maquila sector and union
registrations, were the only significant new-issues raised in the
1991 petitions. As such, the Subcommittee believed that if
either of the two allegations could be substantially
corroborated, sufficient grounds would be established to warrant
further review. After an in-depth examination of these issues,
however, the Subcommittee determined that neither broad
allegation could be said to be valid as presented, and that
consequently the information presented by the allegations was not
admissible under Part 2007.2(a)(2). A more detailed treatment of
the two issues follows.

"Labor rights violations are censtant in Guatemala’s
burgeoning maguila factories"

Although the Subcommittee noted that it had considered
allegations of worker rights vielations in Guatemalan textile and
maguila plants in previous years, as it examined the 1991
petitions it was clear that the quantity and scope of allegations
presented had materially increased. Rather than focusing sclely
" on isoclated labor-management conflicts in individual firms, as in
previous years, the 1991 petitions present a number of
allegations of systemic worker rights violations regarding the
right to organize and bargain collectively and acceptable
conditions of work, the most central of which are presented
below. Regarding the right to organize and bargain collectively,
the ILRERF et al petition alleges that the "major reason for the
dearth in union membership in the magquila is the inability and
unwillingness of government agencies to protect workers’

rights....hundreds of maquila workers are dismissed each year
for suspected union activity." In the same vein, the NYLC

petition guotes an unnamed CoTC official who states that "eight
attempts to enter the textile magquilas to organize--every effort
has failed.”

The Subcommittee noted that allegations regarding substandard
working conditions, inecluding inadequate minimum wages, were
presented in all three petitions. The ILRERF et al petition
alleges that "workers in the maquila export processing zone
factories report widespread failure to pay the minimum wage."
The NYLC petition, alleging "slave-like working conditions" in
the maquila sector, charges that typical work conditions in the
-maguilas include being locked in the factory 12 hours a day, =ix
days a week...management gives the workers stimulants so that
they can work through the night without a break." In addition,
the NYLC petition charges that "forced overtime is not
compensated with the legally mandated overtime wage
differential,” and that "[flactories in Guatemala rarely face
government inspection, and if they do, regulations are never
enforced." Drawing from a report published by the Guatemalan
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government, the AFL-CIO petition notes a "lack of respect for the
duly established hours in the workday", along with a number of
other alleged violations.

As it considered these allegations, the Subcommittee noted
that_gTEEEEEiElE3_E2E%EE_%E;EEZEmﬂiiQn_maswagailable_snnceyniﬁg
conditions In the Guatemalan maguila sector, much of it provided
_by the Government of Guatemala itself. The most authoritative
TEource on the maquila sector, the Subcommittee observed, was a

report issued by the Guatemalan Ministry of Socia
_éEEi;d§i~1991' This report; rsion of which is

included in the AFL-CIO petition, documents in a open and
forthright manner the worker rights problems in the maquila
sector. In addition to documenting problems in the sector,
however, the report also lists a series of "goncrete proposals to
protect workers in this industry" as well as an accounting of

k*ﬁE5EGEE§—EI?EEH?*EHBEEEEL—EKEhIE_fév1ewed this report, the
Subcommittee found that although the report did tend to validate

- the form of some of the above allegations, the report itself
should also be seen as a gritical first step in coming to grips
with the worker rights problems of the maquila sector. The
Subcommittee found this point to be critical: The fact that the
Government had researched and published a report critical of the
maquila industry and outlined a program of action for improving
conditions directly contradicted the central allegation that the
government 1is unwilling and unable to enforce labor laws in the
magquila sector.

This characterization of the Government as unwilling and
unable to enforce labor laws in the maquila sector was similarly
contradicted by other publicly available information and Embassy
reports. This information tended to show both that the
Government was making a good-faith effort to enforce Guatemalan
labor laws in the sector, and that the enforcement actions had
lead to an improvement in the observance of worker rights.
\ccording to a Bureau of National Affairs report from
May 1991, Labor Minister Solorzano announced "a crackdown on
foreign-owned maguiladoras that...are mistreating their workers
with unfair wages, long hours, and unsafe working conditions."
The report continued to note that as part of the crackdown,
Solorzano conducted widespread inspections of approximately 300
maguila operations in Guatemala, of which 90 are Korean or North
American-owned. This action resulted in 59 citations issued for
labor law viclations in less that three months, more than the 43
citations issued for all of 1990. In addition, the report noted
that Solorzano formed a special commission of labor leaders,
government officials, and export industry representatives to
propese "tough reforms to the country’s 1989 maquila law."

The Subcommittee observed that embassy reports also tended to
show that although union organizers have had difficulties
organizing factories in Guatemala’s relatively new maquila
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sector, it cannot be said that the Government is unwilling to
extend worker rights protections to the sector. In this respect,
regarding the NYLC allegation that all efforts to organize the
maguilas have failed, the Subcommittee noted the following
passage from a report from the U.S. Embassy: .

"Petitioners claim all attempts to organize have failed.

this is not correct. Juan Francisco Alfaro has organized
unions in Arrow and TEXMOSA textile factories which produce
for the local market. As the petition shows, UNSITRAGUA has
a union in CIDASA, a local textile factory, and in INEXPORT,
a textile maquila. CGTG organized a union in PINDU, S.A.

The latter two were "failures" because the union was not able
to reach agreements with management to improve working
conditions as unions did in Arrow and TEXMOSA."

"Alfaro 1s personally advising a union in formation at
CAMOSA, the Van Heusen factories. Desplte management’s
1n1t1a1 reluctance to allow a union in the international
company, a Conciliation Tribunal was formed in mid-June and
negotiations are underway using the court as mediator/
arbitrator. Management claims it wants to provide the best
benefits in the industry; if so, CAMOSA could have the first
successful union in maquila. This is an important test
case."

In the context of a discussion of substandard worklng
conditions in maquilas, including unacceptably low minimum wages,
the Subcommittee also took note of the fact that in the context
of the Social Pact discussions the Fnvornmentwreaentl¥_;@aeheé~an

ment with unions and employers groups to raise gggﬁm;n;mum

\;g;2fEEE:EEE§=angtnTtﬁfaIﬁﬁﬁafnon ~agricultural wOrEérs. Besides
meeting a key demand of labor in the Social Pact discussions, the
Subcommittee noted that the raising of the minimum wage also
dlrectly addresses the allegation that the Guatemalan minimum
wage 1is unacceptably low, and provides further evidence that the
Government is making a good faith effort to improve condltlons in
the magquila and non-magquila sectors.

"Since the Serrano government took office, none of the
previously existing CUSG union applications have been
processed, and none of the 14 new applications for union
recognition submitted since January 1991 have been acted
upon." (AFL-CIO)

As it considered this allegatlon, the Subcommittee noted that
in response to similar allegatlons in prior petitions, it had
examined previously the provisions of the Guatemalan Labor Code
which serve to hinder the ability of unions to gquickly obtain
legal recognition. These provisions, the Subcommittee
recognized, are not in conformity with relevant ILO Conventions,
and, if implemented vigorously, would unduly restrict the ablllty
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of Guatemalan unions to exercise their right to organize and
bargain collectively. In its previocus considerations of the
issue, the Subcommittee recalled that it had found that in spite
of the complex procedures for obtaining legal recognition, the
Government of Guatemala continued to grant legal recognition to a
substantial number of trade unions. Although no substitute for a
thorough reform of the provisions, in its previous considerations
of the issue the Subcommittee determined that the eyident good
faith on the part of the Government of Guatemala engﬁred*thﬁf‘the
"fﬁE3EEEﬁ%Eﬁﬂ?E§Hf“tu—ﬂrganizé”ffaaﬁ‘uﬁiﬁﬁé in Guatemara was

re bptﬁbtf‘.d ¥ T ———
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In this context, the Subcommittee viewed particularly
sericusly the allegation that the present government had
retreated from the practice of the previous government of
granting legal recognition to trade unions as expeditiously as
possible under present regulations. Despite the relative newness
of the Serrano government, the Subcommittee believed that -
ecisely because of the unsatisfactory nature of the regulations
governing the legal recognition of trade unions, it was incumbent
on the Government to continue at all times to make a good-faith
effort to recognize trade unions as expeditiously as possible.
The Subcommittee believed that because of the seriousness of the
issue, verifiable -information that the government had retreated
from prior practices would in itself be sufficient to warrant
further review.

In this respedt, the Subcommittee noted that contrary to the
claims of the petitioners, substantial evidence exists to
\4y}—/ indicate that the Serrano government continues to make a

good=Tal £o Tacognizé trade unions. According to a

ﬁhﬁ report from the U.S. Embassy, the Subcommittee noted, the Serrano
government has used its administrative authority to simplify the
regulations for the recognition of unions. President Serrano has
delegated the responsibility for signing the juridical
personalities to Labor Minister Solorzano, eliminating review in
the President’s office. Although this administrative ‘action has
undergone a court challenge, the Subcommittee viewed it as
indicative of the Government’s attitude and a positive
development.

AsS .it further examined the issue, the Subcommittee observed
that available information also indicated that the Government
was in fact continuing te register trade unions. In a letter to
Bill Dcherty, President of the American Institute for Free Labor
Development, and later verified by the U.S. Embassy, President
Serranc noted that® "all of the union applications that were
awaiting approval after having fulfilled the legal requirements
were signed last week. The rest of the applications are being
processed according to legal norms. In any case we have changed
regulations to make the procedures for approval of a union less
of a nuisance and speed them up."






